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FOREIGN CURRENCIES—Daily rates for countries 
September 1998 (continued): 
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Dated: October 1, 1998. 


RICHARD B. LAMAN, 
Chief, 


Customs Information Exchange. 


(T.D. 98-81) 
FOREIGN CURRENCIES 


QUARTERLY RATES OF EXCHANGE 
October 1, 1998 THROUGH DECEMBER 31, 1998 


The table below lists rates of exchange, in United States dollars for 


certain foreign currencies, which are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve of New York under 
provisions of 31 U.S.C. 5151, for the information and use of Customs 
officers and others concerned pursuant to Part 159, Subpart C, Cus- 
toms Regulations (19 CFR 159, Subpart C). 


Country Name 


Australia s Dollar .. $0.597000 
Austria es ais : Schilling 0.086096 
Belgium nA ae ..»  F¥anc ’ 0.029643 
Brazil . . : : ; Cruzado 0.844595 
Canada aa he Dollar 0.650872 
China, PR Renminbi yuan 0.120802 
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Dated: October 1, 1998. 
RICHARD B. LAMAN 
Chief 
Customs Information Exchange 


(T.D. 98-82) 
FOREIGN CURRENCIES 
VARIANCES FROM QUARTERLY RATES FOR SEPTEMBER 1998 


The following rates of exchange are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve Bank of New York, 
pursuant to 31 U.S.C. 5151, and reflect variances of 5 per centum or 
more from the quarterly rates published in Treasury Decision 98-61 for 
the following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs pur- 
poses to convert such currency into currency of the United States, con- 
version shall be at the following rates. 


Holiday(s): September 7, 1998. 
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ctober 1, 1998 


RICHARD B. LAMAN, 
Chief, 
Customs Information Exchange. 





U.S. Customs Service 
General Notices 


PERFORMANCE REVIEW BOARD- 


R 
APPOINTMENT OF MEMBERS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: This notice announces the appointment of the members of 
the United States Customs Service Performance Review Boards 
(PRB’s) in accordance with 5 U.S.C. 4313(c)(4). The purpose of the 
PRB’s is to review senior executives’ performance appraisals and to 
make recommendations regarding performance appraisals and perfor- 
mance awards. 


EFFECTIVE DATE: October 1, 1998 


FOR FURTHER INFORMATION CONTACT: Robert M. Smith, Per- 
sonnel Director, Office of Human Resources Management, United 
States Customs Service, 1300 Pennsylvania Avenue, N.W., Room 2.4-A, 
Washington, D.C. 20229; Telephone (202) 927-2900. 


BACKGROUND 
There are two (2) PRB’s in the U.S. Customs Service. 
Performance Review Board 1. 
The purpose of this Board is to review the performance appraisals of 


senior executives rated by the Commissioner of Customs. The members 
are: 


Kay Frances Dolan, Deputy Assistant Secretary for Human Re- 
sources, Department of the Treasury 

John C. Dooher, Director, Washington Center, Federal Law En- 
forcement Training Center 

James J. Flyzik, Deputy Assistant Secretary, Information Sup- 
port and CIO, Department of the Treasury 

Jane E. Vezeris, Assistant Director, Office of Administration, 
U.S. Secret Service 

Karen A. Wehner, Acting Deputy Assistant Secretary Enforce- 
ment, Department of the Treasury 
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PARTMENT OF THE TREASURY, 
THE COMMISSIONER OF CUSTOMS, 
Washington, DC, October 7, 1998. 
following documents of the United States Customs Service, 
» of Regulations and Rulings, have been determined to be of suffi- 
nterest to the public and U.S. Customs Service field offices to 
plication in the Customs Bulletin. 
STUART P. SEIDEL, 
Assistant Commissioner, 


Office of Regulations and Rulings. 


PROPOSED REVOCATION sy ee ING LETTER RELATING TO 
TARIFF CLASSIFICATION OF KITTY LITTER 


AGENCY: U.S. Customs Service, Department of the Treasury. 


\CTION: Notice of proposed revocation of tariff classification ruling 


++ 
ettel 


Pursuant to § pone (1), Tariff Act of 19380 (19 U.S.C. 

1)), as amended by § 628 of T itle VI (Customs Modernization) 

North eee Free Tr ide Agreement Implementation Act 

Pub. L. 103-182, 107 Stat. 2057), this notice advises interested parties 

that Customs keaaa to revoke a ruling pertaining to the tariff classifi- 

cation of kitty litter. Comments are invited on the correctness of the 
eae ruling 


DATE: Comments must be received on or before November 20, 1998. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to and may be inspected at U.S. Customs Service, Office of eo 
lations and Rulings, Attention: Commercial Rulings Division, 130 
Pennsylvania Avenue, N.W., Ronald W. Reagan Building, grd Pa 
Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Edward A. Bohannon, 
Senior Attorney, General Classification Branch, (202) 927-1613. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 
Pursuant to § 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as 


amended by § 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act (Pub. L. 
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103-182, 107 Stat. 2057), this notice advises interested parties that 
Customs intends to revoke a ruling pertaining to the tariff classification 
of kitty litter. Comments are invited on the correctness of the proposed 
ruling 

In New York Ruling Letter NY 855603 dated September 12, 1990, 
kitty litter “made with recycled newspaper, saw dust and various inor- 
ganic chemicals” was found classifiable in subheading 3823.90.5050, 
Harmonized Tariff Schedule of the United States Annotated (HTSU- 
SA), the residual provision for chemical mixtures not elsewhere pro- 
vided for, dutiable at the column 1 General rate of 5 percent ad valorem. 
NY 855603 is set forth as “Attachment A” to this document. 

Pursuant to an inquiry setting forth a more precise description of the 
product, Customs agrees that kitty litter and three other products simi- 
lar in composition, consisting of at least 73 percent by weight recycled 
newsprint, are not chemical mixtures or products of the chemical or al- 
lied industries provided for in Section VI, HTSUSA, of which section 
chapter 38 is a part. Customs believes that kitty litter and related prod- 
ucts composed of 73-84 percent recycled newsprint and 16-27 percent 
sawdust, and possibly an odor control agent with or without a fungicide, 
are classifiable in Section X, HTSUSA. 

Customs intends to revoke NY 855603 to reflect the proper classifica- 
tion of the subject items in subheading 4823.70.0000, HTSUSA, the 
provision for molded or pressed articles of paper pulp entitled to be en- 
tered free of duty. Before taking this action, consideration will be given 
to any written comments timely received. Proposed Headquarters Rul- 
ing Letter 961669, revoking NY 855603, is set forth in “Attachment B” 
to this document. 

Claims for detrimental reliance under § 177.9, Customs Regulations 
(19 CFR 177.9), will not be entertained for actions occurring on or after 
the date of publication of this notice. 


Dated: October 6, 1998. 


MARVIN AMERNICK 
(for John A. Durant, Director, 
Commercial Rulings Division. 


[Attachments] 
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sand odor controlling article made ofa compressed mixture of 
ycled mechanical pulp and sawdust, is classified as a residual product of the chemical or 
llied industries, as paper made mainly of recycled mechanical pulp, or as an article of 
molded paper pulp 
Merchandise imported into the U.S. is classified under the HTSUSA. Tariff classification 
governed by the principles set forth in the General Rules of Interpretation (GRIs) and, in 
1e absence of special language or context which otherwise requires, by the Additional U.S 
of Interpretation. The GRIs and the Additional U.S. Rules of Interpretation are part 
of the HTSUSA and are to be considered statutory provisions of law for all purposes 


GRI 1 requires that classification be determined first according to the terms of the head 


iles 


His Ul 
ings of the tariff schedule and any relative section or chapter notes and, unless otherwise 
‘equired, according to the remaining GRIs taken in order. 

GRI 2(b) provides in part that “[a]ny reference in a heading to a material or stance 
shall be taken to include a reference to mixtures or combinations of that material or sub- 
stance with other materials or substances.” 

It is suggested that classification of this merchandise is governed by GRI 3, particularly 
GRI 3(b), which states in pertinent part that when goods are, prima facie, classifiable un 
der two or more headings, classification shall be effected as ifthe composite goods consisted 
of the material or component which gives them their essential character. We do not dispute 
that the recycled mechanical pulp is the component 
products their similar essential character. We do not f 
In order to “bein” GRI 3(b), the merchandise sought to be classified must be, prima facie 
classifiable under two or more headings. Obviously, these products are not classifiable un 


if such were th I 
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nd, however, 


der heading 3824 as residual chemical products. We find that they are not classifiable u1 
heading 4707, either, inasmuch as they are not “recovered paper,” but articles of pulp from 
recovered paper. We believe that classification of these liquid absorbing products is con 
trolled by GRIs 1 and 2(b) 

We find, pursuant to the terms of the heading, there being no relative section or chapter 
notes pertaining, that kitty litter consisting of paper pulp that has been pelletized with oth 
er materials and substances, t.e. sawdust and, in some cases a small amount of odor mask- 
ing chemical or substance, is classificable in subheading 4823.70.0000, HTSUSA, the 
provision for molded or pressed articles of paper pulp 


Holding 


Liquid absorbing products consisting of 73-84 percent pulp from recovered newsprint 
and 16-27 percent sawdust, three of which products also contain an odor controla 


2nt, one 
of which alsocontainsa fungicide, and one, used in non-residential applications, containing 


neither an odor control agent nor a fungicide, are classifiable in subheading 4823.70.0000, 
HTSUSA, “Other paper, paperboard, cellulose wadding and webs of cellulose fibers, cut to 





PROPOSED REVOCATION OF RULING LE RELATING TO 
TARIFF CLASSIFICATION OF | SHELLS FOR 
\NIMAL FEED PELLETIZERS 


vustoms Service, Department of the Treasury 


f proposed revocation of tariff classification rulin 


SUMMARY: Pursuant to section 625(c pie T ariff Act of 19380 (19 U.S 
1626 1)), as amended by section 623 of Title VI (Customs Moderniza- 
he North American Free _Trade Agreement Implementation 
Pub. L. 103-182, 107 Stat. 2057), this notice advises it nterested par- 
ies that Customs intends to beetle a ruling relating to the tariff 
atic 
| 


assl- 
yn under the Harmonized Tariff Schedule of the United States 
ITS S), of par 


arts for pelletizers. Pelletizers are machines, each im- 
ported with a counterflow cooler, for compressing animal feed under 
heat and pressure into food pellets. Customs invites comments on the 
‘tness of the proposed revocation. 


Comments must be received on or before November 20, 1998. 
ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 
N.W., Washington, D.C. 202% 29. Submitted comments may be inspected 
at the same location during regular business hours 


FOR es R es INFORMATION CONTACT: James A. Seal, Com- 


mercial Rulings Division (202) 927-0760. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 
Pursuant to section 625(c)(1), Tariff Act of 1980 (19 U.S.C 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties the it Customs intends to revoke a ruling relating to the tariff classi- 


fication of parts for pelletizers. Customs invites comments on the 
correctness of the proposed revocation. 
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1992, issued in response to Internal Advice 46/92 


held that certain dies and roll shells of UK ori 
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used on 


at t 
pelletizing machines were classifiable in subheading 8438.90.90, Harmonized Tariff 
Sel 


chedule of the United States (HTSUS), as machinery for the industrial preparation or 
manufacture of food or drink 

You presented additional facts and legal arguments in asubmission, dated June 10, 1998 
and at a meeting in our office on August 24, 1998, which you confirmed in a submission of 
the same date. We have reconsidered H@ 952422 and now believe that it is incorrect 


Facts 


The dies and roll shells are integral, constituent component parts of a pelletizer, < 
chine that compresses animal feed into pellets. Essentially, a conditioner machine mi 
the animal feed and medicaments under steam to increase the moisture level or sometime 
with molasses and feeds it into the pelletizer. The roll shells or rolls push the feed throu 
holes in the dies. Heat and friction from this process compress the mass into individual pe 
lets. Different-sized dies are used depending on the animal to be fed or for the same animal 
at different sté of its growth. To reduce degradation in the product due to temperature 
shock, the hot, newly-formed pellets are then dropped into a counterflow cooler whic! 
draws in outside air by fan and gradually cools the pellets to ambient temperature. Y 
dicated at the August 24, 1998, meeting that the pelletizer is mounted on asubfloor sli 
above the counterflow cooler and that the new ly -formed pellets drop down a connec 
duct into the cooler. Occasionally, due to space constraints, when the cooler is located a su! 
ficient distance from the pelletizer, a conveyor transports the pellets to the cooler. There 
are no other wires or cables that connect the two machines. The pelletizer is said to be the 
approximate size of a farm tractor or large riding mower, and the counterflow cooler pro 


portionally smaller. As the dies and roll shells are parts of a larger machine or apparatus, it 
is the classification of the pelletizer and counterflow cooler, imported together, that is the 
central issue to be decided. 

You contend that the pelletizer with cooler is a good of heading 8436 because the making 
of animal food pellets bears a sufficient relationship to the raising of livestock for food or 
clothing as to be a legitimate agricultural pursuit. You note that some pelletizers are used 
overseas to compress garbage, and that between 2-5% of these machines are used in the 
U.S. to compress wood pellets for use as fuel in stoves. Nevertheless, based on a survey of 
entities that produce pelleted animal feed in this country, you conclude that the principal 
use of pelletizers with coolers in the U.S. is to make animal food pellets. You cite an adminis- 
trative decision in which Customs ruled that comparable machinery was a functional unit 
under Section XVI, Note 3, HTSUS, classifiable in the heading appropriate to that func- 
tion. Alternatively, you claim the pelletizer with cooler is provided for in heading 
9817.00.50, HTSUS, as machinery to be used for agricultural purposes. You contend fur- 
ther that HQ 952442 was based in large part on information provided orally by a represen- 
tative of the client that was inaccurate. 
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support the principal use argument, you have submitted a research study done in 
1997 by acompany that analyzes business trends. This study examined 199 mar*facturers 
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ve and integrated operations. Commercial feed companies make pellets for sale to others 
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icated is claimed to be incorrect. For this reason, we conclude 

that the pell e, imported with counterflow coolers, as described, are of a class 
1d principally used on farms or co-operatives to produce animal food pellets for their 

ywn animals. These machines are provided for in heading 8436. For this reason, we will 


omit any discussion of heading 9718.50.00, HTSUS 


Under the authority of GRI 1 and Section XVI, Note 2(b), HTSUS, because of their spe- 
cial design and function with respect to pelletizing machinery, the dies and roll shells under 
consideration are provided for in heading 8436. They are classifiable in subheadin 
8436.99.00, HTSUS. H@ 952442, dated October 5, 1992, is revoked 
ivailable to us at this time. As addition 
al evidence of the principal use of th ject pe zers becomes available, we may h 


occasion to reconsider the matter 
JOHN DURANT 
Dir 
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DATE: Merchandis« ithdrawn from ware- 


r consumption on or aiter Decem 21, 1998 
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3ACKGROUND 

gust 26, 1998, Customs published a notice in the Customs Bul- 
‘olume 32, Number 34, proposing to revoke NY A89005, dated 

mber 11, 1996, which classified the wiring harnesses as other elec- 
‘ic conductors, in subheading 854451.80, Harmonized Tariff Schedule 
fthe United States (HTSUS). No comments were received in response 

to this notice. Pursuant to section 625(c)(1), Tariff Act of 1930 (19 


U.S.C. 1625(c)(1)), as amended by section 623 of Title VI (Customs Mod- 


ernization) of the North. -an Free Trade Agreement Implementa- 
tion Act (Pub. L. 103 2. Ste )57), this notice advises interested 
parties that Customs is revoking NY A89005 to reflect the proper classi- 
fication of the wiring harnesses in subheading 8544.20.00, HTSUS, a 
provision for coaxial cable and other coaxial electric conductors. HQ 
961830, revoking NY A89005 is set forth as the Attachment to this docu- 
ment 
Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c¢)(1) 
does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 
Dated: October 2, 1998. 
MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
[Attachment] 





U.S. CUSTOMS SERVICE 


‘lassification 


ic 
3544 20.00 


698 


AZ 85628-0698 


NY A89005 Revoked; wiring harness for use with ultrasonic scanning apparatus; tef- 
lon-coated st randed copper surrounded by outside conductor; coaxial electric conduc 
tor; other electric conductors fitted with connectors, Subheading 8544.51.90; Chapter 
90, Note 2, HTSUS; GRI 6; HQ 088496 


DEAR MR. PINA 

In aletter, dated April 28, 1998, on behalfof North American Manufacturing Corpo- 
ration (NAMCO), you request reconsideration of NY A89005, which the Director, Cus- 
toms Commodity Specialist Division, New York, issued to NAMCO on December 11, 1996 
his ruling held that an insulated electrical cable with several connectors attached at one 
end and a single connector attached at the other end was classifiable in subheading 
8544.51.80 (now 90), Harmonized Tariff Schedule of the United States (HTSUS), as other 
electric conductors for a voltage exceeding 80 V but not exceeding 1,000 V, fitted with con 
nectors 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree 
ment Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the pro- 
posed revocation of NY A89005 was published on August 26, 1998, inthe Customs Bulletin, 
Volume 32, Number 34. No comments were received in response to that notice. 


Facts 


The article in issue, referred to as a wiring harness, was described as consisting of an 
insulated electrical cable with several connectors attached at one end and a single connec- 
tor attached at the other end. The ruling requester stated it was solely for use with ultra- 
sonic scanning apparatus of the type provided for in HTS heading 9018. 

Asubmitted sample, designated 171-0614-00/13155, isa 7-foot cable consisting of multi- 
ple Teflon-coated copper wires surrounded by a braided outside metallic conductor called a 
“serve.” The entire cable is further encased in rubber. The copper wires at each end, with 
tips bared, are evenly spaced in plastic ferrules which you refer to as programmable inte- 
grated circuits 

You cite several lexicographic sources in support of the contention that this article is in 
fact a coaxial cable or coaxial electric conductor of heading 8544. Notwithstanding its spe- 
cial construction, which you state dedicates it solely for use with apparatus of heading 
9018, in your opinion it is still classifiable as a coaxial cable, in subheading 8544.20.00, 
HTSUS. 

The provisions under consideration are as follows: 


8544 Insulated wire, cable (including coaxial cable) and other insulated elec- 
tric conductors, whether or not fitted with connectors; 
8544.20.00 Coaxial cable and other coaxial electric conductors 
Other electric conductors, for a voltage exceeding 80 V but not ex- 
ceeding 1,000 V: 
8544.51 Fitted with connectors: 
8544.51.80 (now 90) Other 
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used in medical, surgical, dental or veteri 
*electro-medical apparatus and sight-testing 
parts and accessories thereof 
9018.12.00 Ultrasonic scanning apparatus 


nstruments and appliances and parts and accessories there 


9018.90.80 


nder the Harmonized Tariff Schedule of the United States 
General Rules of Interpretation (GRIs). GRI 1 states in 
ification shall be determined according to the terms of the 


on or chapter notes, and provided the headings om notes do 


o GRls 2 through 6. GRI 3(a) states, in part, that goods 

d for under two or more headings, shal! be clasnifie dinthe 
specific description. GRI 6 states, in part, that in consid- 
1g, only subheadings at the same level are compa 


ct 


2, HTSUS, parts and accessories which are goods 
-hapter or of chapter 84, 85 or 91 are in all cases to be 
See Note 2(a). Other parts and accessories are to be 
truments or apparatus with which they are solely or prin 
he Harmonized Commodity Description and Coding System Explanatory 
Notes (ENs) constitute the official interpretation of the Harmonized System. Though not 
e ENs provide acommentary on the scope of each he ading of the Harmonized 
ves the ENs should always be consulted. See T.D. 89-80. 54 Fed. 
1989) 


1521 state, in part, that provided they are insulated, heading 8544 

‘e, cable and other conductors used as conductors in electrical machinery, 
installations. Goods of heading 8544 may be in the form of single or multiple 
ulated wire or two or more insu lated wires assembled together in a common in- 
h. Such goods are made up of a single or multiple- strand conductor, one or 
1sulating material, and in certain cases a metal sheath (e.g., lead, S 


stee i which serves, among other t heer. 2 asa supplementary. conductor i 


-axial cables. The cable, designated 171-0614—00/13155, conforms to this ie 
| ity system sensor cables of substantially similar construction were 
fiable oaxial cable in subhe ading 8544.20.00, HTSUS. See HQ 088496, 
1991, and lexicographic authorities cited 


Chapter 90, Note 2(a), HTSUS, the cable designated 
15, is a good included in heading 8544. This precludes any parts claim in 
ym consideration. 
authority of GRI 3(a), applied at the subheading level by GRI 6, the cable is 
fiable in subheading 8544.20 00 a T'SUS, as the provision for coaxial cable and other 
xial electric conductors provides a more specific description for this cable than does the 
vision for other electric conductors, for a voltage exceeding 80 V but not exceeding 1,000 
fitted with connectors. 
NY A89005, dated December 11, 1996, is revoked. In accordance with 19 U.S 
26 1), this ruling will become effective 60 days after its er ee in the C as 
I n. Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) does not 
censtitute a change of practice or =? in accordance with cues 177.10(c)(1), Cus- 
toms Bepdlintions (19 CFR 177.10(¢)(1) 
MARVIN AMERNICK, 
(for Jchn Durant, Director, 
Commercial Rulings Division.) 
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Decisions of the United States 
Court of International Trade 


IVIDI 


FAR WEST INSURANCE CO., CROSS-CLAIMANT v. JOSEPH ALMANY, AN 
INDIVIDUAL DBA J.A. IMPORT 


rs AND DAVID JORDAN, INC., A CALIFORNIA 
CORP. CROSS-DEFENDANTS 


JUDGMENT 

MusGRAVE, Judge: IT IS HEREBY ORDERED, ADJUDGED AND DECREED THAT 
cross-defendants Joseph Almany and David Jordan, Inc. shall 

(1) exonerate defendant Far West Insurance Company from any and 
all liability under its bond by paying the sum of $5.016.87, plus interest 
to plaintiff, U.S. Customs Service, to compensate if for lost duties result- 
ing from its violation of 19 U.S.C. § 1592; and 

(2) in the event that Far West Insurance Company pays all or any por- 
tion of the amount owed to plaintiff under its bond, indemnify Far West 
Insurance Company for the amount paid, plus interest thereon at the 
rate(s) specified in 28 U.S.C. § 1961. 
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AMERICA, PLAINTIFF v. UNITED STATES OF AMERICA 
AND TAIYUAN HEAVY MACHINERY IMPORT AND EXPORT CORP 
INTERVENOR 


Corpor 


Assistant Attorney General; / 1 M. Cohen, Director 
1T 


vil Division, United States Department of Justice (Lucius B. Lau 


or Import Administration, United States Department of Con 


itervenor, Taiyuan Heavy Machin 
EK xport ( ory 


MEMORANDUM OPINION AND ORDER 
BARZILAY, Judge: Defendant-Intervenor, Taiyuan Heavy Machinery 
Import and Export Corporation (“Taiyuan”), moves to dismiss Plain- 
tiff's, Magnesium Corporation of America (“MCA’), challenge to the De- 
.ent of Commerce’s (“Commerce”) final results in an antidumping 
vy shipper administrative review, Pure Magnesium from the 


People’s + eae of China: Final Results of Antidumping Duty Neu 


Shipper Review, 63 Fed. Reg. 3,085 (Jan. 21, 1998). Taiyuan asserts that 
T 
r 


>] 


iintiff’s failure to pay the correct filing fee deprives this Court of sub- 
ect matter jurisdiction. The Government filed a Motion in Support of 
l'aiyuan’s Motion to Dismiss. For the reasons that follow, the Court de- 
nies the motion to dismiss 


BACKGROUND 

On February 20, 1998, thirty days after publication of the final results 
of the antidumping duty review, MCA mailed to the Clerk’s Office of the 
United States Court of International Trade, a summons by certified 
mail, return receipt requested, to commence an action pursuant to 28 
U.S.C. § 1581(c), along with a check in the amount of $120 to pay the fil- 
ing fee. Upon receipt on February 23, 1998, the Clerk’s Office notified 
MCA’s counsel that the Court had raised the filing fee to $150 effective 
November 1, 1997, and asked counsel to remit a check in that amount to 
the Court. A check in the proper amount was sent to the Clerk’s Office 
by overnight mail and was received on February 24. Ifthe summons can- 
not be deemed to have been filed until payment of the filing fee, as Taiy- 
uan argues, the summons would have been filed thirty-four days 
following publication and would be untimely. Thus, the issue to be re- 
solved is whether payment of the filing fee at the time the summons is 
filed is a jurisdictional prerequisite under 28 U.S.C. § 2632(c) to com- 
mence an action pursuant to 28 U.S.C. § 1581(c). 





U.S. COURT OF INTERNATIONAL TRADE 


DISCUSSION 


Congress gave this Court exclusive jurisdiction over “any civil action 
commenced under section 516A of the Tariff Act of 1930 [19 U.S.C. 
§ 1516a].” 28 U.S.C. § 1581(c) (1994). Neither Taiyuan nor the Govern- 
ment dispute that this Court, therefore, has general subject matter ju- 
risdiction over the present controversy. The point of contention is over 
the scope of the Court’s narrowly defined jurisdiction to hear cases in 
which the United States is a defendant and whether Plaintiff’s actions 
have properly placed this case within that jurisdiction. “The United 
States, as sovereign, isimmune from suit save as it consents to be sued.” 
United States v. Sherwood, 312 U.S. 584, 586 (1941). Waivers of sover- 
eign immunity must be strictly construed and are not subject to implied 
exceptions. Lehman v. Nakshian, 453 U.S. 156, 161 (1981). In order to 
sue the United States under the relevant provisions of section 516A, two 
steps must be taken. First,a summons must be filed in this Court within 
thirty days after publication in the Federal Register of certain decisions 
by Commerce. 19 U.S.C. § 1516a(a)(2)(A). Second, within thirty days of 
filing a summons, the party also must file a complaint. 19 U.S.C 
§ 1516a(a)(2)(A). Only after both a summons and complaint are filed 
does the Court’s jurisdiction attach. See Georgetown Steel v. United 
States, 801 F.2d 1308, 1313 (Fed. Cir. 1986). See also Wire Rope Import- 
ers’ Ass’n v. United States, 17 CIT 1092 (1993). 

It is firmly established that both thirty day periods are conditions of 
the United States’ waiver of sovereign immunity; and thus, jurisdiction- 
al prerequisites. See NEC Corp. v. United States, 9 CIT 557, 622 F. Supp. 
1086 (1985), reh’g denied, 10 CIT 15, 628 F Supp. 976 (1986), aff'd, 806 
F.2d 247 (Fed. Cir. 1986) (holding that asummons must have sufficient 
postage affixed to be timely filed); Georgetown Steel, 801 F2d 1308 
(holding that a complaint must have sufficient postage affixed to be 
timely filed). Taiyuan argues that because payment of the filing fee did 
not occur until February 24, 1998, thirty-four days after publication in 
the Federal Register, the filing of the summons was not timely, and thus 
the Court lacks jurisdiction. If, however, payment of the filing fee is an 
administrative matter and not a jurisdictional prerequisite then the 
summons was filed timely and the Court has jurisdiction. Taiyuan ar- 
gues that 28 U.S.C. § 2633(a), which requires payment of a filing fee 
“upon commencement of a civil action,” makes payment of the filing fee 
a jurisdictional prerequisite. 

This Court’s Rule 3(b) implements the statute and states “[w]hen an 
action is commenced, a $150 filing fee shall be paid to the clerk of the 
court * * *.” USCIT R. 3(b). An action is commenced under both 28 
U.S.C. § 2632(c) and 19 U.S.C. § 1516a(a)(2)(A) and Rule 3(a) by the fil- 
ing of asummons and complaint. Each filing ends the running of the re- 
spective thirty day time period. Upon commencing an action a plaintiff 
must pay a filing fee, but this is a separate and distinct matter from com- 
mencement. That waivers of sovereign immunity must be strictly 
construed is well established, but so too are the underlying policy rea- 
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‘he history of sovereign immunity and the practical necessity of 

1 freedom for government from crippling interferences re- 

a restriction of suability to the terms of the consent, as to persons, 
] 


sand procedure.” Great Northern Life Ins. Co. v. Read, 322 U.S. 47, 

ier a filing fee is paid to the Court does not implicate the same 

policy considerations. Unlike establishing a rigid time frame in which a 
‘ty may sue the government, the time of payment or the amount of a 

s not the same as the timely filing of the case itself. Through 

the express wording of 28 U.S.C. § 2633(a), Congress has given the Court 
cretion to impose a filing fee in the amount of its choosing, provided it 

lls within the prescribed range.* The presence of discretion suggests 
that, unlike the time periods governing when the summons and com- 
laint must be filed, payment of filing fees and the amount thereof is an 
\inistrative matter. See, e.g., American Chain Ass’n v. United States, 
13 CIT 1090, 746 F Supp. 112 (1989) (The summons was not mailed and 


thereft . 1 


ieretfore, 1 


not filed, until the thirty-first day following publication.). 
Rather than being a term and condition upon which the United States 
consents to be sued, the collection of filing fees enables the court to cover 
the administrative costs that filing an action entails. 

Nothing in the statutory provisions nor in the rule governing com- 
mencement of an action suggests that an action is not filed if the filing 
fee is not paid. To commence an action in this Court, timely filing of the 
summons and complaint is required “with the content and in the form, 

and style prescribed by the rules of [this] court.” 28 U.S.C. 
§ 2632(c) (1994) and 19 U.S.C. § 1516a(a)(2)(A) (1994). Neither statute 
on its face requires the payment of a filing fee to commence an action, 
and compliance with the Court’s Rules only refers to the actual docu- 
ments filed. USCIT R. 3 implements 28 U.S.C. § 2632(c) and 19 U.S.C. 

1516a(a)(2)(A). 

Rule 3 of this Court, which governs commencement of an action, 


states “[a] civil action is commenced by filing with the clerk of the court: 


2) Asummons, and within thirty days thereafter a complaint in an 
action described in 28 U.S.C. § 1581(c) to contest a determination listed 
in section 516A(a)(2) or (8) of the Tariff Act of 19380 * * *.” USCIT R. 
3(a)(2). As with the statutes, Rule 3(a)(2) does not mention payment of 
il L fee 

Despite Taiyuan’s argument that payment is jurisdictional, payment 
of a filing fee is different from affixing the proper postage when filing is 
done through mailing. In NEC, the Court expressly relied on Rule 5(g), 
current Rule 5(e), which made an exception to the rule that filing is com- 
pleted when received. That Rule allows filing to be deemed to have oc- 
curred as of the date of mailing, but only if the proper postage is affixed, 
the pleading is addressed properly, and a return receipt is requested. 
NEC, 9 CIT at 560, 622 F Supp. at 1089; accord Georgetown Steel, 801 
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F.2d 1308, 1311. Because filing by mail is a substitute for filing by deliv- 


ery, the time requirements for filing directly affect the terms and condi 

tions of the United States’ waiver of sovereign immunity. When 
insufficient postage is affixed the summons or complaint cannot be con- 
sidered filed within the time allotted by statute. The time periods estab- 
lished by Congress are the conditions of the waiver of sovereign 
immunity. Payment ofa filing fee when the summons is filed, however, i 

an administrative matter that is not one of the terms and ismditains 
upon which the United States consents to be sued. 

There are cases holding that payment of a filing fee is jurisdictional 

> Burnett v. Perry Manufacturing, Inc., 151 FR.D. 398, 401n.3, (D. 
Ka insas 1993) (compiling cases). The Court believes these cases are dis- 
tinguishable and that the greater weight of authority has held payment 
of filing fees not to be jurisdictional. Furthermore, the two district court 
decisions holding the filing fee to be jurisdictional had local rules provid- 
ing for advance payment of the fee. In Keith v. Heckler, local rule 16 
stated “(B) Payme nti in 4 Advance: All fe esand costs duethe C lerk shall be 
paid in advance * * *.” 603 F. Supp. 150, 156 (E.D. Va. 1985) (citation 
omitted). In Wanamaker v. Columbian Rope Co., the — looked to the 
local rule, which stated “[t]he clerk shall not be required to render any 
service for which a fee is prescribed by statute or by the Judicial Confer- 
ence of the United States unless the fee for the particular service is paid 
to him in advance.” 713 F. Supp. 533, 537n.2 (N.D. NY 1989), aff'd, 108 
F.3d 462 (2d Cir. 1997) (citation omitted). Unlike 28 U.S.C. § 1914(c) 
which allows district courts to require advance payment of fees, 28 
U.S.C. §2633(a) simply states “a filing fee shall be payable to the clerk 

‘upon the commencement ofa civil action in such court.” Nothing in 
the wording of the statute mentions requiring advance payment of the 
fee. 

In Former Employees of Badger Coal Co. v. United States, 10 CIT 693, 
649 F Supp. 818 (1986), the only opinion from this Court directly deal- 
ing with filing fees, the Court dismissed plaintiffs’ action after several 
requests were made of plaintiffs to pay the fee and after plaintiffs failed 
to respond to the motion to dismiss. 10 CIT 693, 694, 649 F. Supp. 818, 
819 (1986). In a later opinion the Court explained the ruling in Badger 
Coal stating, “plaintiff failed in any way to respond to a motion to dis- 
miss for failure to pay the filing fee. This Court expressly declined to de- 
cide whether, under any circumstances, late payment of the fee might be 
permitted.” Gilmore Steel Corp. v. United States, 11 CIT 39, 43 n.2, 652 
F. Supp. 1545, 1548 n.2 (1987) (citations omitted). It appears that the 
dismissal in Badger Coal was due to a failure to prosecute, evidenced by 
non-payment of the filing fee and a failure to respond to the defendant’s 
motion to dismiss. Unlike plaintiffs in Badger Coal, in this case MCA 
had sent a check to the clerk’s office and promptly submitted the full 
amount of the filing fee after receiving notification that the amount ten- 
dered was insufficient and responded timely to the motion to dismiss. 
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OPINION 


GOLDBERG, Judge: Plaintiff, the Ad Hoc Committee of Florida Produc- 
ers of Gray Portland Cement (“Ad Hoc”), challenges certain aspects of 


) 
I 
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quarterly foreign market value (“FMV”) calculations made by the U.S. 
Department of Commerce, International Trade Administration (“Com- 
merce”), pursuant to an agreement to suspend an antidumping inves- 
tigation of gray portland cement and cement clinker from Venezuela. 
Specifically, plaintiff points to the following three errors in the quarterly 
FMV calculations: (1) Commerce erroneously based constructed value 
“CV”) on export cement, rather than on home market comparison mer- 
chandise; (2) Commerce erroneously directed respondents to capitalize 
and amortize major maintenance expenses; and (3) Commerce errone- 
ously allowed a circumstance of sale adjustment for technical service ex- 
penses. 

Commerce first responds that plaintiff's entire suit should be rejected 
as moot. In the alternative, Commerce defends its quarterly FMV cal- 
culations as to plaintiff's first two allegations, yet concedes that it erred 
with respect to the COS adjustment. Defendant-intervenor, Cementos- 
Caribe, C.A. (“Caribe”), maintains that Commerce correctly allowed the 
COS adjustment. 

The Court concludes that this suit should not be dismissed on moot- 
ness grounds. The Court, however, rejects all three of plaintiff's chal- 
lenges to the FMV calculations. Accordingly, plaintiff's motion for 
judgment on the agency record is denied. 


I 
BACKGROUND 

This case revolves around two quarterly FMV calculations issued by 
Commerce on September 21, 1992 and December 20, 1992, in accor- 
dance with an agreement to suspend an antidumping investigation of 
gray portland cement and cement clinker from Venezuela.! See Notice of 
Suspension of Investigation: Gray Portland Cement and Clinker from 
Venezuela, 57 Fed. Reg. 6706 (1992) (“Notice of Suspension Agree- 
ment”). The relevant facts informing the discussion are set forth below. 

In response to a petition filed by Ad Hoc, Commerce initiated an anti- 
dumping investigation on June 14, 1991 to determine whether Venezue- 
lan producers of gray portland cement were making sales in the United 
States at less than fair value. See Notice of Initiation of Antidumping 
Duty Investigation: Gray Portland Cement and Clinker from Venezuela, 
56 Fed. Reg. 27496 (1991). Commerce then published its preliminary af- 
firmative determination of sales at less than fair value on November 4, 
1991. See Preliminary Determination of Sales at Less Than Fair Value: 
Gray Portland Cement and Clinker from Venezuela, 56 Fed. Reg. 56390 
(1991) (“Preliminary Determination”). Significantly, in the Preliminary 
Determination Commerce based FMV for respondent Corporacién Ve- 
nezolana de Cementos S.A.C.A. (“Vencemos”) on home market and 
third country sales. Jd. at 56392. Before completing the final phase of 


rhe administrative proceedings at issue, i.e., the two quarterly FMV calculations, were conducted prior to January 


»le law in this case is the antidumpi atute as it existed prior to the amendments 
greements Act (“URAA”), Pub. L. No. 103-465, 108 Stat. 4809 (1994). See T 
__, 68 F3d 1347, 1352 (1995 
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gat 


ion, however, Commerce and the Venezuelan respond- 

aribe and Vencemos, entered an agreement to suspend the inves- 

pursuant to 19 U.S.C. § 1673c(b)(2) (1988). See Notice of 
\oreement. 


he purpose of the agreement at issue, as with any suspension agree- 


to ensure that respondents revise their prices to eliminate sales 
ect merchandise to the United States at less than fair value. See 
C. § 1673c(b) (1988). Towards this end, this particular suspen- 
ment requires Commerce, unlike in the Preliminary Deter 
to calculate FMV based on the constructed value of the 
idise, as defined in 19 U.S.C. § 1677b(e). See Notice of Suspen- 
nt, 57 Fed. Reg. at 6708. The suspension agreement re- 
‘ibe and Vencemos to submit constructed value data to 
» on a quarterly basis and in a format prescribed by Com- 
{| D). Commerce then uses this quarterly cost data to calcu- 
y FMVs for each signatory respondent. The quarterly 
for each calendar quarter then serve as respondents’ benchmark 
ces in the next quarter, i.e., the prices at or above which respond- 
ist make sales of subject merchandise to the United States dur- 
the subsequent quarter. Id. at 6707-08 (1C). The suspension 
reement also allows the interested domestic parties access to the sub- 
tted data as well as to the results and methodologies employed by 
merce. /d. at 6708 (1 E). In addition, all interested parties may sub- 
en comments upon the release of the quarterly FMV calcula- 
once during each year, the parties may request a hearing on 
ues raised during the course of the proceedings. Id 
In the underlying administrative proceeding, plaintiff objected to nu- 
merous aspects of both the September 21, 1992 and the December 20, 
1992 FMV calculations,“ including the three issues raised in this case. 
The genesis of these objections is as follows. On August 31, 1992, Vence- 
mos and Caribe submitted their CV data for the April 1, 1992 to June 30, 
1992 quarter. In accordance with the suspension agreement, Commerce 
was to make its September 20, 1992 FMV calculations from this data 
id, thereby, set the benchmark prices for the following quarter. See No- 
e of Suspension, 57 Fed. Reg. at 6707-08 ("1 C-4 and D). On Septem- 
ber 8, 1992, Ad Hoe submitted comments to Commerce concerning 
respondents’ August 31, 1992 responses. In relevant part, Ad Hoc com- 
plained that (1) Vencemos improperly reported cost data solely for “ex- 
port quality” ES—40 cement produced at its Pertigalete II plant (7.e., its 
most modern plant), rather than weight-averaging cost data for home 
market cement produced at all of its plants; (2) Vencemos erroneously 
amortized major maintenance costs associated with the shutdown of 
production facilities over the succeeding twelve months, rather than ex- 
pensing them in the year in which they were incurred; and (3) Caribe 
improperly treated its technical service expense as a direct home market 


mNna 


eement provides that the quarterly FMV calculations shall be made “not later 
h 20, and June 20 of each year.” Notice of Suspension, 57 Fed. Reg. at ¢ 
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selling expense, instead of an indirect selling expense. See Letter from 
Joseph W. Dorn, Counsel for Ad Hoc, to Barbara H. Franklin, Secretary 
of Commerce, Transmitting Comments on Vencemos’ Aug. 31, sige 
Questionnaire Response 1-11 (Sept. 8, 1992); Letter from Joseph \V 
Dorn, Counsel for Ad Hoc, to Barbara H. Franklin, Secretary of Com- 
merce, Transmitting Comments on Caribe’s Aug. 31, 1992 Question- 
naire Response 10 (Sept. 8, 1992). Notwithstanding these critique 
Commerce issued quarterly FMV calculations on —— 21, 1992, 
without revising any of the alleged errors noted by Ad Hoc. 

Similarly, on November 2, 1992, Vencemos mea Caribe submitted 
their CV data for the Ju “ 1, 1992 to September 30, 1992 quarter. Ad Hoc 
submitted comments to Commerce on November 9, 1992, containing 
substantially the same objections raised with respect to respondents’ 
August 31, 1992 responses. See Letter from Joseph W. Dorn, Counsel for 
Ad Hoc, to Barbara H. Franklin, Secretary of Commerce, Transmitting 
Comments on Vencemos’ Nov. 2, 1992 Questionnaire Response 1-4 

Nov. 9, 1992); Letter from Joseph W. Dorn, Counsel for Ad Hoc, to Bar- 
bara H. Franklin, Secretary of Commerce, Transmitting Comments on 
Caribe’s Nov. 2, 1992 Questionnaire Response 7 | Now 9, 1992). Again, 
when it issued the December 20, 1997 FMV calculations, Commerce did 
not account for the alleged errors noted by Ad Hoc. Thereafter, on Feb- 
ruary 17, 1993, Ad Hoc initiated this suit to contest Commerce’s action 
during the course of the suspension agreement proceedings. 

Before the court could rule on the merits of plaintiff's case, however, 

ommerce filed a motion to dismiss for lack of subject-matter jurisdic- 
tion. In particular, Commerce argued that the quarterly FMV calcula- 
tions were not final agency decisions, but rather interim decisions, 


which could be considered as part of an administrative review(s) pur- 
suant to 19 U.S.C. § 1675(a)(1)(C) (1988). As a result, Commerce main- 
tained that plaintiff's case is premature, and therefore, the court lacks 
jurisdiction to review the case. 


The court rejected Commerce’s motion to dismiss for lack of jurisdic- 
tion, holding that the court could consider the case under its residual ju- 
nr eens 28 U.S.C. § 158111). See Ad Hoc Comm. of Florida 

. United States, 18 CIT 1001, 1007 
866 F ‘Supp. 576, 581 (1994) (“Ad Hoe I”). To reach this holding, the 
court reasoned that (1) review of the quarterly FMV calculations is not 
provided for under other subsections of section 1581, and (2) even if re- 
view under another subsection were available, it would be manifestly in- 
adequate. 18 CIT at 1005-07, 866 F. Supp. at 579-81. Accordingly, the 
court determined that it was appropriate to exercise its residual 
diction under section 1581(i). 

On June 4, 1997, this case was reassigned from Senior Judge Mus- 
grave to Judge Goldberg. Against this backdrop, the Court now consid- 
ers whether judgment on the agency record should be granted in 
plaintiff's favor. 


juris- 
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DISCUSSION 


his case requires the Court to review certain aspects of two quarterly 


FMV calculations made pursuant to a suspension agreement. In this 
section, the Court first reconsiders the jurisdictional basis for this suit 
and, with some reservation, continues to exercise jurisdiction under sec- 
tion 1581(1). The Court then considers defendant’s argument that this 
suit should be rejected on mootness grounds. After finding this argu- 
ment unpersuasive, the Court turns to the merits of the case. In doing 
so, the Court first sets out the standard of review with which it reviews 
the quarterly FMV calculations. Then, the Court examines each of 
plaintiff's three challenges to the FMV calculations in turn and con- 
cludes that in all instances, Commerce’s calculations should be upheld. 
\. Preliminary Matters: Jurisdiction & Mootness 

Jurisdiction 

Notwithstanding the earlier jurisdictional opinion in Ad Hoc I, once 
the case was reassigned to this Court, it became incumbent upon the 
Court to review the jurisdictional basis of the case. See Martin by Martin 
v. Secretary of Health and Human Sers., 62 F.3d 1403, 1406 (Fed. Cir. 
1995) (stating that “[e]very federal court has the responsibility to deter- 
mine whether it ’ has jurisdiction”); Booth v. United States, 990 F.2d 
617, 620 (Fed. Cir. 1993) (noting that “[a] party, or the court sua sponte, 
may address a challenge to subject matter jurisdiction at any time, even 
on appeal”). For the reasons that follow, the Court respectfully cannot 
endorse the jurisdictional opinion of its learned brethren in Ad Hoc I. 
Yet, in view of the lengthy interval between the start of this case and 
today, the Court continues to invoke jurisdiction under section 1581(i) 
to reach the merits of this case. Given the divergent opinions on this is- 
sue, ultimate resolution of the jurisdictional question is best left for ap- 
pellate review. 

It is well established that the residual jurisdiction of the court under 
section 1581(i) “may not be invoked when jurisdiction under another 
subsection of § 1581 is or could have been available, unless the relief pro- 
vided under that other subsection would be manifestly inadequate.” 
Norcal/Crosetti Foods, Inc. v. United States, 10 Fed. Cir. (T) 61, 64, 963 
F.2d 356, 359 (1992) (quoting Miller & Co. v. United States, 5 Fed. Cir. 
(T) 122, 124, 824 F.2d 961, 963 (1987)). Contrary to the finding of the 
court in Ad Hoc I, in this Court’s view there is a remedy available under 
another subsection of section 1581, and this remedy is not inadequate. 

First, Congress expressly mandated a procedure for the review of sus- 
pension agreement proceedings. The antidumping statute requires 
Commerce to initiate an administrative review of a suspension agree- 
ment upon the request of an interested party. See 19 U.S.C. § 1675(a). 
Specifically, 19 U.S.C. § 1675(a)(1)(C) provides that Commerce shall “re- 
view the current status of, and compliance with, any agreement by rea- 
son of which an investigation was suspended, and review the amount of 
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any subsidy or margin of sales at less than fair value involved in the 
agreement.” In turn, a party may seek judicial review of such deter- 
mination pursuant to 28 U.S.C. § 1581(c), as provided in 19 U.S.C. 
§ 1516a(a)(2)(B) (iii) (permitting judicial review of determinations made 
under 19 U.S.C. § 1675). Accordingly, it could not be more plain that 
Congress mandated a scheme for the review of suspension agreements. 
And, in this scheme, this court’s jurisdiction to review suspension agree- 
ments flows from subsection 1581(c). And importantly, when it defined 
the scope of this court’s jurisdiction as part of the Customs Court Act of 
1980, the House Judiciary Committee explicitly stated that “it is the in- 
tent of the Committee that the Court of International Trade not permit 
[28 U.S.C. § 1581(i)] to be utilized to circumvent the exclusive 
method of judicial review of those antidumping determinations 
listed in [19 U.S.C. § 1516a],” which includes administrative review de- 
terminations of suspension agreements. H.R. Rep. No. 1235, 96th 
Cong., 2d Sess. 48 (1979), reprinted in 1980 U.S.C.C.A.N. 3729, 3759-60. 
Thus, because in this Court’s view subsection 1581(c) serves as the juris- 
dictional basis for review of suspension agreement proceedings, the in- 
vocation of subsection 1581(i) jurisdiction is only appropriate if the 
relief available under subsection 1581(c) is manifestly inadequate. 

In this instance, the Court sees no reason why the relief potentially 
available under subsection 1581(c) would have been manifestly inade- 
quate.’ Through this action, plaintiff asks the Court to issue an order 
requiring Commerce to engage in specific conduct for the remainder of 
this suspension agreement proceeding. Yet, this prospective relief that 
plaintiff seeks could instead be secured through an administrative re- 
view of the suspension agreement as provided for in 19 U.S.C. 
§ 1675(a)(1)(C). Prospective relief is available through administrative 
review of a suspension agreement for one simple reason: liquidation of 
subject merchandise entered during the course of a suspended inves- 
tigation is not suspended. See 19 U.S.C. § 16738c(f)(2)(A) (1988). Because 
liquidation of these entries is not suspended, an administrative review 
of a suspension agreement only affords Commerce the opportunity to 
consider methodological and procedural changes for administering the 
remainder of the suspension agreement. Thus, unlike an administrative 
review of an antidumping duty determination, which principally serves 
a retrospective function (i.e., by calculating the actual assessment rate 
for suspended entries), an administrative review of a suspension agree- 
ment effectively offers prospective relief.4 See Floral Trade Council v. 
United States,21 CIT __,__—, 991 F. Supp. 655, 663 (1997) (noting 


that “[s]uspension agreements are inherently forward looking”). 
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he Ad Hoc I court based its decision in part on the mistaken be- 
1 administrative review of the contested agreement could not 
» the CV methodology 


ty 


employed during the suspension pro- 
easoned that because Commerce based FMV on home mar- 
hird country sales during its preliminary determination, an 
rative review of FMV calculations made as part of the suspen- 
ement would be limited to review of home market and third 
sales data. See Ad Hoc I, 18 CIT at 1005-06, 866 F. Supp. at 580. 
yr this notion, however, is lacking. Nowhere does the statute 
narrow the scope of administrative reviews of suspension 

ts to methodologies employed in the pre see eng determina 

» underlying investigation. Indeed, 19 U. § 1675(a)(1)(C 
as Coaiiamnes' s interpretation of this statute, z.e., 19 C.ER 
1992), makes clear that “the current status of, and 
” the suspension agreement, not any aspect of a prelim- 
rmination, is the subject matter of a suspension agreement 
rative review. See also 19 C.F-R. §§ 353.22(c)(6) and (9) (provid 
that Commerce shall disclose to the interested parties an explana- 
yf the calculation methodology used in the results). And, 


this 


illows that methodologies employed in the suspension agree- 


roceeding may be scrutinized during an administrative review of 
a suspension agreement. Hence, the CV methodology used in the two 
quarterly FMV calculations could have been challenged through an ad- 
ninistrative review of the suspension agreement and then, if necessary, 
this court pursuant to subsection 1581(c). As such, the relief afforded 
r subsection 1581(c) i s adequate 
illy, the jurisprudence of this court clearly suggests that a court 
exercise its residual jurisdiction under subsection 1581(i) when the 
’ of the administrative proceeding is at issue. See Carnation 
En t. Ltd. v. United States, 13 CIT 604, 612, 719 F Supp. 1084, 
1091 (1989) (asserting section 1581(i) jurisdiction to contest the legality 
of an antidumping order and the resulting administrative reviews); Aso- 
ciacién Colombiana de Exportadores de Flores v. United States, 13 CIT 
584, 586-88, 717 F. Supp. 847, 850-51 (1989) (asserting section 1581(i) 
jurisdiction to review an allegedly unlawful administrative review). But 
when, as here, an action concerns a challenge to a particular decision or 
methodology employed _ the agency, the court has consistently de- 
clined to invoke section 1581(i) jurisdiction. See, e.g., Macmillan Bloe- 
del Ltd. v. United States, 16 CIT 331, 332-33 (1992) ( 


) 


declining to invoke 
section 1581(i) jurisdiction when plaintiff challenged Commerce’s deci- 
sion to — its exclusion request); Koyo Seiko Co. v. United States, 13 
CIT 461, 464, 715 F Supp. 1097, 1100 (1989) (finding no section 1581(i 
jur iediction to review an agency decision denying additional period of 
time to comment). This case presents a challenge to certain methodolo- 
gies employed by Commerce in the process of making quarterly FMV 
calculations; it does not contest the legality of Commerce’s authority to 
make such quarterly determinations. As such, in this Court’s view, the 
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exercise of subsection 1581(i) jurisdiction is inappropriate. Notwith- 
standing this analysis, the Court recognizes that the jurisdictional ques- 
tion at hand is not well settled. In view of this and in view of the lengthy 
interval between the start of this case and today, the Court deems it ap- 
propriate in this instance to refrain from disrupting the earlier jurisdic- 
tional opinion in order to reach the merits of the case. Consequently, the 
Court continues to exercise jurisdiction pursuant to 28 U.S.C. § 1581(i). 


ii. Mootness 


It is well established that “[a] court with jurisdiction under Article ITI 
of the Constitution will not decide cases that are moot because of an ab- 
sence of ‘subject matter on which the judgment of the court can oper- 
ate.’” Torrington Co. v. United States, __ Fed. Cir. (T) . , 44 
F.3d 1572, 1577 (1995) (quoting Ex Parte Baez, 177 U.S. 378, 390 (1900)). 

Commerce argues that this case is moot. Commerce points out that 
the two challenged FMV calculations are no longer in effect (i.e., the 
September 21, 1992 FMV calculation only affected sales of subject mer- 
chandise to the United States for the last quarter of 1992, and the De- 
cember 20, 1992 FMV calculation only affected sales of subject 
merchandise to the United States during the first quarter of 1993). Be- 
cause the challenged FMV calculations no longer hold any administra- 
tive significance, Commerce maintains the case is moot. Commerce 
further notes that the only record before the Court pertains to the Sep- 
tember 21, 1992 and the December 20, 1992 administrative proceed- 
ings. Commerce points out that the administrative record of other, 
subsequent quarterly FMV calculations is not before the Court. Com- 
merce therefore asserts that because the case is moot, it should be dis- 
missed. The Court agrees in part. For the reasons stated above, 
plaintiff's claim is technically moot. 

This, however, does not dispose of the case. Commerce overlooks an 
important exception to the mootness doctrine that exists when an issue 
is “capable of repetition, yet evading review.” Southern Pac. Terminal 
Co. v. ICC, 219 U.S. 498, 515 (1911). See also Torrington, _ Fed. Cir. 
(T) at , 44 F3d at 1577; NSK Ltd. v. United States, 17 CIT 251, 253, 
819 F Supp. 1096, 1098 (1993). Two conditions must be satisfied to qual- 
ify for the exception. First, the challenged action must have been too 
short in duration “to be fully litigated prior to its cessation or expira- 
tion.” Cambridge Lee Indus., Inc. v. United States, 9 Fed. Cir. (T) 28, 32, 
916 F2d 1578, 1581 (1990) (quoting Weinstein v. Bradford, 423 U.S. 147, 
149 (1975)). Second, there must be “a ‘reasonable likelihood’ that the 
party ‘will again suffer the [injury] that gave rise to the suit.’” Cam- 
bridge, 9 Fed. Cir. (T) at 32, 916 F.2d at 1581 (quoting Honig v. Doe, 484 
U.S. 305, 318 (1988)). In those instances where a plaintiff qualifies for 
the “capable of repetition, yet evading review” exception, the case is not 
considered moot. See Torrington, __ Fed. Cir. (T) at__, 44 F3d at 


LSC. 
Plaintiff's case satisfies both required elements of the “capable of rep- 
etition” exception to the mootness doctrine. First, the underlying ad- 
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ministrative actions were too short in duration to be fully litigated 
before the administrative proceedings expired. That is, each quarterly 
FMV calculation at issue was only in effect for the following quarter. A 
three month period is plainly too short for this type of case to be fully 
litigated. Second, there is a “reasonable likelihood,” indeed, there is a 
strong likelihood, that plaintiff might again suffer the harm alleged in 
its complaint. Plaintiff challenges certain aspects of the FMV calcula- 
tions that continue to impact how Commerce administers the suspen- 
sion agreement. That is, the suspension agreement is an ongoing 
administrative proceeding,° in which Commerce may apply substantial- 
ly the same methodology(ies) in each successive quarter. And, unless ad- 
dressed by this Court, the alleged harm could continue unabated 
through the remainder of the suspension agreement. It is therefore ap- 
parent that the issues involved in this case are capable of repetition. Ac- 
cordingly, the Court finds this case falls within the “capable of 
repetition, yet evading review” exception to the mootness doctrine, and 
the Court is at liberty to render a decision on the issues in this case. 


B. Standard of Review 

As noted above in Section II.A, the challenged FMV calculations are 
not determinations explicitly subject to review pursuant to 19 U.S.C. 
§ 1516a(a). See also Ad Hoc I, 18 CIT at 1005, 866 F. Supp. at 579. Asa 
result, the standard of review that typically governs the court’s review 
of Commerce determinations, i.e., the standard set forth in 19 U.S.C. 
§ 1516a(b), is not directly applicable. Nevertheless, the Court adopts 


this standard to review the challenged FMV calculations because it pres- 
ents the most appropriate standard to review a decision on the agency 
record. Therefore, the Court will sustain the FMV calculations at issue 
here unless they are “unsupported by substantial evidence on the re- 
cord, or otherwise not in accordance with law.” 19 U.S.C. 
§ 1516a(b)(1)(B). 

To determine whether Commerce’s interpretation is in accordance 
with law, the court applies the two-step test set forth in Chevron U.S.A., 
Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837 (1984). 
Chevron first directs the court “to determine whether Congress has di- 
rectly spoken to the precise question at issue.” Id. at 842-43 (internal 
quotations and citations omitted). If the statute is unambiguous as to 
the issue at hand, then the court must give effect to the intent of Con- 
gress. Id. However, “[i]f the statute is silent or ambiguous with respect 
to the specific issue, the question for the court is whether the agency’s 
answer is based on a permissible construction of the statute.” Id. at 843 
(footnote omitted). Thus, the second element of the Chevron test directs 
the court to consider the reasonableness of an agency’s interpretation. 


v of ble sources establishes that the suspension agreement at issue is stil! in effect. See Suspension 
Agreement: Cement and Cement Clinker from Venezuela, Opportunity to Request Review, 63 Fed. Reg. 5929 (Feb. 5, 
1998) (providing opportunity to request review of suspension agreement for the period covering February 1, 1997 to 
January 31, 1998). See also AD and CVD Investigations (visited Sept. 10, 1998) <http://www.ita.doc.gov/im- 
port_admin/records/stats/susp.htm]> (showing that the suspension agreement at issue is currently in effect 
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When asked to review Commerce’s factual findings, the court will 
uphold the agency if its findings are supported by substantial evidence. 
“Substantial evidence is something more than a ‘mere scintilla,’ and 
must be enough to reasonably support a conclusion.” Ceramica Regio- 
menta, S.A. v. United States, 10 CIT 399, 405, 636 F. Supp. 961, 966 
(1986) (citations omitted), aff'd, 5 Fed. Cir. (T) 77, 810 F.2d 1137 (1987). 


C. The Merits of Plaintiff’s Case 
i. Commerce’s Decision to Base CV on Export Merchandise 


The Court now turns to the merits of plaintiff’s case. Ad Hoc first con- 
tends that Commerce erred when it decided to base CV for respondent 
Vencemos on export merchandise. Ad Hoc maintains that 19 U.S.C. 
§ 1677b(e) requires CV to be based on home market comparison mer- 
chandise, not export merchandise. In this case, the distinction is impor- 
tant because Vencemos produced the “ES-40” export cement only at its 
most modern, cost-efficient plant. Vencemos did not produce “ES-40” 
export cement at its three other, older plants. As a result, the quarterly 
FMV calculations were different than what they would have been if 
Commerce had derived them from constructed value of cement pro- 
duced at all four plants. The Court finds that Commerce’s decision to 
calculate CV using Vencemos’ “ES-40” export cement was based on a 
reasonable interpretation of the statute and was supported by substan- 
tial evidence. Accordingly, the Court sustains Commerce’s FMV calcula- 
tions in this respect. 

The statutory definition of “constructed value” is set forth in Section 
773(e) of the Tariff Act of 1930, which provides in relevant part as fol- 
lows: 


For purposes of this subtitle, the constructed value of imported 
merchandise shall be the sum of 

(A) the cost of materials * * * and of fabrication or other process- 
ing of any kind employed in producing such or similar merchandise, 
at a time preceding the date of exportation of the merchandise un- 
der consideration which would ordinarily permit the production of 
that particular merchandise in the ordinary course of business; 


19 U.S.C. § 1677b(e)(1) (1988) (emphasis added). This provision re- 
quires, as all parties agree, Commerce to base CV on the cost of manufac- 
ture of “such or similar merchandise.” As a result, an analysis of the 
statutory definition for the term “such or similar merchandise” is criti- 
cal to settle the CV issue Ad Hoc raises. 

Section 771(16) of the Tariff Act of 1930 sets forth a hierarchy for as- 
certaining “such or similar merchandise.” See 19 U.S.C. § 1677(16). Im- 
portantly, section 771(16) reads, 


The term “such or similar merchandise” means merchandise in 
the first of the following categories in respect of which a determina- 
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tion for the purposes of [the antidumping statute] can be satisfacto- 
rily made 
A) The merchandise which is the subject of an investigation 
and other merchandise which is identical in physical charac- 
teristics with, and was produced in the same country by the 
same person as, that merchandise. 
B) Merchandise-— 
(i) produced in the same country and by the same person 
as the merchandise which is the subject of the investiga- 


tion, 


Merchandise 
i) produced in the same country and by the same person 
and of the same general class or kind of merchandise 
which is the subject of the investigation, ’ 
19 U.S.C. § 1677(16) (1988) (emphasis added). 

From this language, it is clear that Commerce must first determine 
whether there is “such” (i.e., identical) merchandise within the mean- 
ing of 19 U.S.C. § 1677(16)(A). Commerce is allowed to consider “simi- 
lar” merchandise, as defined in subsections (B) and (C), only if a 
determination cannot be made with respect to the merchandise de- 
scribed in subsection (A). In parsing subsection (A) of section 771(16), it 
is also apparent that two types of merchandise are to be considered as 
“such” or “identical” merchandise: (1) “the merchandise which is the 
subject of an investigation”; and (2) “other merchandise which is identi- 
cal in physical characteristics with, and was produced in the same coun- 
try by the same person as, that merchandise.” 19 U.S.C. § 1677(16)(A). 

Defendant-intervenor, Vencemos, contends that this language by its 
plain terms requires Commerce to consider whether merchandise ex- 
ported to the United States is available and, if available, Commerce 
must derive CV from this merchandise. In other words, Vencemos main- 
tains that “the merchandise which is the subject of an investigation,” 
can mean only one thing, merchandise that is exported to the United 
States. The Court is unwilling to place this mark of certainty upon the 
language of the statute. Indeed, while “merchandise which is the subject 
of the investigation” may be read to mean the merchandise that is actu- 
ally imported to the United States, it also may be read to comprise all 
relevant merchandise under investigation irrespective of whether or 
not it is shipped to the United States. And, subsection (A) also explicitly 
provides that “identical” merchandise produced in the home market 
may be used as “such” merchandise. As a result, it cannot be said that 
the statute expressly requires Commerce to derive CV solely from sub- 
ject merchandise exported to the United States. Therefore, it is neces- 
sary to proceed to Chevron step two and determine if Commerce’s 
decision to base CV on Vencemos’ export merchandise was reasonable. 

The Court finds that Commerce’s decision to base CV on export mer- 
chandise was reasonable. As discussed above, the plain language in sub- 
section 771(16)(A) easily might be interpreted such that merchandise 
exported to the United States is actually the “merchandise which is the 
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subject of the investigation.” And, contrary to plaintiff's argument, no- 
where does the language in subsection 771(16) expressly limit the scope 
of “such or similar” merchandise to merchandise that is sold in the 
home market or a third country market. Moreover, section 1677b(e)(1) 
the constructed value provision, specifically refers to “the constructed 
value of the zmported merchandise,” thereby suggesting that it is rea- 
sonable to base CV on the costs of merchandise actually exported to the 
United States, not simply that sold in the home or third country market. 
19 U.S.C. § 1677b(e)(1) (emphasis added). 

Commerce’s decision to base CV ¢ on export merchandise also reflects 
established practice on this issue.° See Large Power Transformers from 
Italy: Preliminary Results of Antidumping Administrative Review, 60 
Fed. Reg. 51455, 51456 (Oct. 2, 1995) (“[W]e calculated foreign market 
value based on constructed value of the model sold in the United 
States.”) (same a used in Final Results, see 61 Fed. Reg. 
37443 (July 18, 1996)); Polyethylene Terephthalate Film, Sheet, and 
Strip from the Recta of Korea: Preliminary Results of Antidumping 
Duty Administrative Review, 60 Fed. Reg. 50547, 50549 (Sept. 29, 1995) 

“(W]e used the constructed value of the merchandise sold in the United 
States as the basis for FMV.”) (same methodology used in Final Results, 
see 61 Fed. Reg. 35177 (July 5, 1996)); Shop Towels from Bangladesh: 
Preliminary Results - Antidumping Duty Administrative Review, 59 

Fed. Reg. 66910, 66911 (Dec. 28, 1994) (“The CV includes the cost of ma- 

rials and fabrication i the merchandise exported to the United States 
same methodology used in Final Results, see 60 Fed. Reg. 48966 
(Sept. 21, 1995)); see also Import Administration Policy Bulletin No 
91/2, dated July 18, 1991, at 1 (affirming the continued use of export 
merchandise to calculate CV, and stating that “[t]he practice of both 
Treasury and Commerce for at least 60 years was to use the COM of the 
exported product” 

Finally, Commerce’s decision to base CV solely on export merchandise 
is consistent with the overall purpose of the antidumping statute—en- 
suring the most accurate measure to calculate dumping margins. That 
is, by basing CV on merchandise actually exported to the United States, 
Commerce is able to identify actual production costs, rather than more 
arbitrary comparisons. See IPSCO, Inc. v. United States, _ Fed. Cir. 
(T) ,___, 965 F.2d 1056, 1059 (1992). Based on the above, the Court 
concludes that it was entirely reasonable for Commerce to use only ex- 
port “ES-40” cement to calculate CV for the quarterly FMV calcula- 
tions. 
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. Both respondents complied with this request 

adopted this methodology to account for major mainte 
1en it calculated CV. 

this methodology. Plaintiff claims the methodology 
1 standard accounting practice, which requires main- 
expensed as incurred or amortized solely over the re- 

fiscal year in which the expenses are ee ad 
plaintiff, only non-routine major repairs that extend the 
life of the equipme nt should be amortized over a period longer than the 
‘ar in which they are incurred.° Plaintiff argues that in this case, 


27 
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maintenance” costs reported by respondents were only for 
repairs, such as the replacement of grinding balls and refractory 
bricks. Therefore, plaintiff maintains that the costs at issue should have 
been expensed, ralber than amortized over the succeeding twelve 


moanth 
montn 


in¢ 


It is true that Commerce typically must follow generally accepted ac- 

‘inciples (“GAAP”) when it calculates cost of production and 

construct ed value See H.R Rep. No. 571, 93rd Cong lst Sess. 71] oh 
“ry 4 . 


n deter Ww hethe -r merc he andise = - been sold at less than ¢ cost 


st, 
lly accepted 

pusivenareetetibacouaiy eee Gate Cee "Yet Commnnndeiants 

equired to follow GAAP in all cases. Importantly, when Commerce de- 

that ana ipproach 1, whether consistent with GAAP or not, dis- 


it may 


1ay adopt an alternative methodology for calculating 
ating that Commerce should use GAAP only “if [it] is satis- 
fied that ik principles reasonably reflect the var iable and fixed costs 


of producing the merchandise”). 
In the underlying proceedings, Commerce specifically noted that re- 


quiring respondents to currently expense maintenance costs would dis- 
tort CV. 


Major maintenance costs, even if expensed in a quarter in which 
they are incurred, would be analyzed as part of the fiscal year costs 
for purposes of an administrative review. Because we are conduct- 
ing quarterly reviews, expensing these costs in the quarter in which 
they are incurred could distort the constructed value calculation. 
Therefore, major maintenance and repair costs should be amor- 


‘mediate Accounting 509 (7th ed. 1992) (“Ex 
~ nsed. Ordinary repairs are expenditures that 
erating efficiency and should be expensed im 
ter future benefits should be capitalize 
expensed 





tized over the following 12—month period to preclude such distor- 
tions 


pliance Specialist, to the File 2 (Apr. 22, 1992). Commerce thus main- 


Memo. from R. Bolling, DOC/ITA Office of Compliance, Import Com- 


tains that its approach was reasonable because the immediate 
expensing of major maintenance costs would skew material costs, caus- 
ing CV to rise and fall from quarter to quarter merely due to the timing 
of repair costs. 

The Court agrees. Commerce’s approach is a reasonable means of 
avoiding distorted results in the context of quarterly FMV calculations. 
Plaintiff offers an approach to expensing the major maintenance costs 
that assumes costs are being calculated for an entire fiscal year. If Com- 
merce were considering costs for an entire fiscal year, then there would 


be no distortion in expensing the costs of repairs during the year in 


which they were incurred. Here, however, Commerce is required to cal- 
culate costs on a quarterly basis for the Suspension Agreement. Since 
maintenance is performed on an annual basis, there will be some quar- 
ters in which there will be relatively limited maintenance costs, and oth- 
ers in which the costs will be extensive. To avoid the distortion in the CV 
calculation that such fluctuating costs might engender, it was reason- 
able for Commerce to spread the costs over a twelve-month period. Com- 
merce’s decision reflects its concern that the CV calculus should not be 
skewed simply by the timing of repair projects, but rather should reflect 
the closest approximation of actual costs. Therefore, the Court con- 
cludes that Commerce’s decision to deviate from generally accepted ac- 
counting principles was reasonable.” 

The Court also concludes that Commerce’s decision to amortize major 
maintenance costs over a twelve month period was based on substantial 
evidence. The record establishes that the reported maintenance ex- 
penses at issue here were indeed major. In particular, the most impor- 
tant maintenance expense reported by respondents was the relining of 
the kiln. Relevant industry sources demonstrate that relining, an ex- 
pensive undertaking that requires the facility’s shutdown, is crucial to 
the longevity of the kiln, and that failure to reline could result in serious 
damage to the equipment. See K. Peray, The Rotary Cement Kiln 17, 19 
(2d ed. 1986) (“In most instances, * * *, damage [to the kiln] can be 
avoided if the kiln is shut down for lining replacement as soon as the 
shell starts to show a large red spot”; and “Replacement of the kiln lin- 
ing, * * *, is unfortunately a frequent necessity, exerting a large strain 
on the operating budget and on production schedules.”). The record also 
indicates that respondents segregated their major maintenance costs 
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~ unting Principle 
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rom more minor, routine repair costs by reporting the former as those 
which necessitated a plant shutdown. The Court therefore finds that 
Commerce’s decision to amortize the major maintenance expenses for 
each quarterly FMV calculation over the succeeding twelve-month peri- 


ee a tr allavides 

od was Dased on substantial evidence. 
’ PG. 7 
Circumstance of Sale Adjustment. 


In its third and final argument, plaintiff claims that Commerce erred 


W it allowed Caribe a circumstance of sale (“COS”) adjustment for 
direct selling expenses incurred when Caribe provided technical service 
to customers in the home market. Plaintiff objects to the treatment of 
the technical service expenses as direct selling expenses because it 
claims that Caribe failed to relate the expenses directly to sales of ce- 
nt. Commerce also agrees that it erred in granting the COS adjust- 
ment; Commerce now claims that Caribe failed to demonstrate that it 
was entitled to a COS adjustment for technical services. 
The antidumping statute provides that Commerce may grant a COS 


+ + 


adjustment “if it is established to the satisfaction of the administering 
authority that the amount of any difference between the United States 
price and the foreign market value * is wholly or partly due to 
other differences in circumstances of sale.” 19 U.S.C. 1677b(a)(4)(B) 

1988). Commerce’s regulations further develop the requirements for 
this statutory adjustment: 


In calculating foreign market value, the Secretary will make a rea- 
sonable allowance for a bona fide difference in the circumstances of 
the sales compared if the Secretary is satisfied that the amount of 
any price differential is wholly or partly due to such difference. In 
general, the Secretary will limit such allowances to those that bear 
a direct relationship to the sales compared. 
19 C.ER. § 353.56(a)(1) (1993). Commerce has also established a two- 
step test to identify those expenses that bear a direct relationship to 
sales of subject merchandise: (1) Commerce determines if the claimed 
expenses are fixed or variable; and (2) if the expenses are variable, Com- 
merce reviews them to determine if they can be reasonably attributed to 
the subject merchandise. See, e.g., Calcium Aluminate Cement, Cement 
Clinker, and Flux from France: Final Determination of Sales at Less 
Than Fair Value, 59 Fed. Reg. 14186, 14145 (Mar. 25, 1994). 

The Court finds that Commerce's decision during the underlying ad- 
ministrative proceeding to grant Caribe’s claimed COS adjustment was 
based on substantial evidence. Importantly, both plaintiff and Com- 
merce forget the context in which the decision to grant the COS adjust- 
ment was made. Commerce made the decision to grant the COS 
adjustment for the two FMV calculations at issue prior to conducting a 
verification of Caribe’s submitted information. At this stage in the pro- 
ceedings, Caribe had submitted a response, stating in relevant part that 


[t]he reported technical service expense is based on the expenses of 
the Company’s customer assistance testing laboratory. This labora- 
tory provides assistance to Caribe’s customers in analyzing their 
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application of products purchased from Caribe. The costs of person- 
nel and equipment for this operation are dedicated entirely to this 
laboratory. The calculation of the ratio of home market technical 
service expense in 1991 to home market CGS for the period is 
shown in Exhibit 13 [showing that the ratio was calculated by divid- 
ing the total costs of Caribe’s customer assistance testing laborato- 
ry by total cost of home market sales]. 
Caribe’s Oct. 31, 1992, Response to Commerce’s Questionnaire, at 
52-53. At that point, prior to verification, Commerce was satisfied that 
the existing evidence entitled Caribe to a COS adjustment for technical 
service expenses. And, the evidence does suggest that the services pro- 
vided by the testing laboratory were directly related to the subject mer- 
chandise. Given the context of the underlying proceedings, the Court is 
satisfied that, in this instance, the pre-verification evidence amounts to 
“substantial evidence” upon which Commerce could base its decision to 
grant a COS adjustment to direct selling expenses for technical services. 
The Court notes, however, that this evidence standing alone typically 
would not amount to substantial evidence in those instances where 
Commerce has developed a more complete record and has conducted a 
verification. 


Il. 
CONCLUSION 


For the foregoing reasons, the Court finds that Commerce’s quarterly 


FMV calculations should be sustained in all respects, and judgment will 
be entered accordingly. 


(Slip Op. 98-132) 
Amoco OIL Co, PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 95-07-00971 
(Dated September 14, 1998) 


ORDER 


RESTANI, Judge: The court hereby removes the stay covering this ac- 
tion which challenges the constitutionality of the Harbor Maintenance 
Tax on imports and is brought under the jurisdictional basis of 28 U.S.C. 
§ 1581 (a). 
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me} r defendant 
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rrington Company 


OPINION 

TsOuUCALAS, Senior Judge: Plaintiffs FAG (U.K.) Ltd., The Barden 
Corporation (U.K.) Ltd., The Barden Corporation and FAG Bearings 
Corporation (collectively “FAG/Barden”), and plaintiffs RHP Bearings 
Ltd., NSK Bearings Europe Ltd., and NSK Corporation (collectively 
“NSK/RHP”) have filed separate motions for judgment on the agency 
record pursuant to Rule 56.2 of this Court. Plaintiffs challenge certain 
aspects of the final results of the Department of Commerce, Interna- 
tional Trade Administration’s (“Commerce”) administrative review, 
entitled Antifriction Bearings (Other Than Tapered Roller Bearings) 
and Parts Thereof From France, Germany, Italy, Japan, Singapore, 
Sweden, and the United Kingdom; Final Results of Antidumping Duty 
Administrative Reviews and Partial Termination of Administrative Re- 
views, 61 Fed. Reg. 66,472 (Dec. 17, 1996) (“Final Results”), as 
amended, Antifriction Bearings (Other Than Tapered Roller Bearings) 
and Parts Thereof From Germany, Italy, Japan, and the United King- 
dom: Amended Final Results of Antidumping Duty Administrative Re- 
views, 62 Fed. Reg. 3,003 (Jan. 21, 1997). 


BACKGROUND 

[he administrative review at issue concerns antifriction bearings 
(“AF Bs”) imported during the fifth period of review (“POR”) from May 
1, 1993 through April 30, 1994.! On December 7, 1995, Commerce pub- 
lished the preliminary results of the instant review. See Antifriction 
Bearings (Other Than Tapered Roller Bearings) and Parts Thereof 
From France, Germany, Japan, Singapore, Sweden, Thailand, and the 
United Kingdom; Preliminary Results of Antidumping Duty Adminis- 
trative Reviews, Partial Termination of Administrative Reviews, and 
Notice of Intent to Revoke Order, 60 Fed. Reg. 62,817. On December 17, 
1996, Commerce published the Final Results at issue. See 61 Fed. Reg. 
66,472. 

FAG/Barden challenges only those portions of the Final Results con- 
cerning AFBs from the United Kingdom, and claims that Commerce 
erred by: (1) conducting a below-cost sales test on data submitted by The 
Barden Corporation (U.K.) Ltd. and The Barden Corporation (collec- 
tively “Barden”) without having reasonable grounds to believe or sus- 
pect that Barden had made below-cost sales and incorporating the 
results of the test in Barden’s dumping margin; and (2) making aclerical 
error in the calculation of the value-added tax adjustment resulting in 
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of “other revenue” from the total unit price for FAG/Bar- 


rkef sales 
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laims that Commerce erred by: (1) including in the U.S. 

» zero-priced sample distributions to potential customers; 
ng that sample transfers of ball bearings within a collapsed 
tuted sales for the purposes of calculating constructed val- 
id (3) failing to reduce RHP Aerospace’s (a division within 
of manufacturing and CV by the expenses associated 


UA 
» domestic inland freight. 
DISCUSSION 


irt has jurisdiction over this matter under 19 U.S.C 
1994) and 28 U.S.C. § 1581(c) (1994). 

must uphold Commerce’s final determination unless it is 

i by substantial evidence on the record, or otherwise not in 

vith law.” 19 U.S.C. § 1516a(b)(1)(B) (1994). Substantial ev- 

‘more than a mere scintilla. It means such relevant evidence as 

ble mind might accept as adequate to support a conclusion.” 

era Corp. v. NLRB, 340 U.S. 474, 477 (1951) (quoting 

idison Co. v. NLRB, 305 U.S. 197, 229 (1938)). “It is not 

n the Court’s domain either to weigh the adequate quality or quan- 

the evidence for sufficiency or to reject a finding on grounds of a 

nterpretation of the record.” Timken Co. v. United States, 12 


IT 955, 962, 699 F. Supp. 300, 306 (1988), aff'd, 894 F2d 385 (Fed. Cir. 


A. FAG/BARDEN’S CLAIMS 

‘ommerce’s Below-Cost Test to Barden 
1 administrative review of AFBs, Commerce decided 
LK.) Ltd. (“FAG”) and Barden into a single entity 
- for the purposes of calculating dumping margins. Final 
tidumping Duty Administrative Reviews and Revocation 
ntidumping Duty Order, 58 Fed. Reg. 39,729, 39,774 (July 
“Third Review Final Results”). Because FAG and Barden 
lasingle entity in that review, Commerce performed a below- 
test on the combined FAG/Barden sales data. Jd. at 39,737. 
During the fifth POR, Commerce similarly conducted a below-cost sales 
test on the combined FAG/Barden sales data and determined that Bar- 
den made below-cost sales. Final Results, 61 Fed. Reg. 66,490. Before 
the completion of the fifth review, however, this Court determined that 
Commerce had improperly collapsed the two companies in the third re- 
view. See FAG Kugelfischer Georg Schafer KGaA v. United States, 20 
Cre _, 932 F Supp. 315, 325 (1996). Consistent with the Court’s 


Corporation around December 1991. S¢ 


entity of FAG/Barden inclu: 
U.K.) Ltd. See 61 Fed. Reg. a 
only to these three companies 
+ Bearings Corporation 
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thereafter treated FAG and 


“a as separate companies. Final Results, 61 Fed. Reg. at 66,477 n.1 
& 66,490. Nevertheless, Commerce determined that it could not disre- 


decisio 1 FAG Kugelfischer, Commerce 


gard its discovery, based on the results of the test performed on the inap- 
propriately combined FAG/Barden sales data, that Barden made 
below-cost sales during the fifth POR. 61 Fed. Reg. at 66,490. 
Commerce concedes that, before conducting the test, it did not have 
reason to believe or epee that oe made below-cost sales. Def.’s 
Partial Opp’n to Mot. J. Agency R. at 7. In fact, the below-cost allegation 
was a specifically and ¢ aie ely against FAG alone. Final Re- 
Its, 61 Fed. Reg. at 66,490. Commerce, however, argues that it could 
gnore facden's below-cost AFB sales when calculating CV. Com- 
merce requests a remand to review the record and reconsider whether it 
had reasonable grounds to initiate a below-cost investigation of Bar- 
den’s sales. Def.’s Partial Opp’n to Mot. J. neers R. at 7-8. 
FAG/Barden asserts that under 19 U.S.C. § 1677b(b) Commerce must 


have “reasons able srounds to believe or ne that sales in home mar- 
I 


cet have made below cost before conducting a below-cost sales test. 
FAG handiian: argues that, because Commerce had no reasonable 
grounds to believe that Barden had sold its AFBs below the cost of pro- 
duction (“COP”) in the home market, this case should be remanded to 
Commerce to recalculate Barden’s dumping margin without regard to 


the below-cost test results. FAG/Barden’s Mem. Supp. Mot. J. Agency R. 


at 2, 4-10. 

Torrington opposes FAG/Barden’s motion, claiming that, based on 
sales data voluntarily provided by Barden, Commerce did in fact have 
reasonable grounds to suspect that Barden had sold its AF Bs below cost. 
lorrington’s Opp’n to Mot. J. Agency R. at 8-10. Moreover, Torrington 
argues that the Court’s determination in FAG that the companies were 
improperly collapsed does not taint Commerce’s finding of below-cost 
sales. Id. at 9. 


Before conducting a below-cost investigation, Commerce is required 
to have reasonable grounds to believe or suspect that sales in the home 


market have been made at below-cost prices. See 19 U.S.C. § 1677b(b 

1988); see also 19 C.ER. § 353.51(a) (1994). “Reasonable grounds” re- 
quire “a specific and objective basis for suspecting that a particular for- 
eign firm is engaged in home market sales at prices below its cost of 
production.” Al Tech Specialty Steel Corp. v. United States, 6 CIT — 
250, 575 F. Supp. 1277, 1282 (1983) (emphasis in original), aff’d, 

F.2d 632 (Fed. Cir. 1984). Reasonable grounds also exist in situations 
where a sufficient allegation of below-cost sales is made during the lat- 
est administrative review, and where previous administrative proceed- 
ings resulted in an affirmative determination of below-cost sales. See 
FAG U.K. Ltd. v. United States,20CIT__,__—, 945 F Supp. 260, 272 
(1996). 

In this case, Commerce previously had not found below-cost sales by 

Barden, nor had there been any allegation that Barden sold its AFBs at 
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below-cost prices. In fact, Commerce conducted the below-cost test on 
Barden’s COP data solely because of information it obtained when it im- 
properly collapsed the two companies. Moreover, Commerce admits that 
it did not have reasonable grounds to believe that below-cost sales had 
occurred. Final Results, 61 Fed. Reg. at 66,490. Therefore, Commerce’s 
actions failed to meet the requirements of 19 U.S.C. § 1677b(b) and were 
accoenene with law. 
rington gives significant weight to the fact that Barden voluntari- 
ly prov die d information, “so detailed and product-specifi c that Com- 
merce could conclude, without further facts, that below-cost sales had 
occurred.” Torrington’s Opp’n to Mot. J. Abie R. at 8 (emphasis in 
original). This argument has no merit ae ee itself concedes, con- 
trary to Torrington’s statement, that it did not have the information 
necessary be fore conducting the test to conclude that Barden had sold 
AF Bs below cost. The Court cannot speculate what Commerce could 
have concluded had it not inappropriately collapsed the companies and 
performed the below-cost sales calculations on the combined sales infor- 
mation 
4 ea ‘eview of the record, the Court concludes that Commerce did 
act in accordance with law when it collapsed FAG and Barden into a 
single entity, conducted a below-cost sales test on all sales made by that 
entity and incorporated the test results in the calculation of Barden’s 
dumping margin. Consequently, the Court remands to Commerce to re- 
calculate Barden’s dumping margin without regard to the test results. 
Further, Commerce shall make necessary adjustments to correct the 
consequences of the improper collapsing of the companies and recalcu- 
late the dumping margins of both FAG and Barden, treating them as dis- 
tinct entities 
2. Clerical Error in Value-Added Tax Calculation 
The — ties agr he it, as the result of a clerical error in the calcula- 
tion of the value- els led tax (“VAT”) adjustment, Commerce did not in- 
clude other revenue | O THEREVH) in the total value of the unit price 
calculation. See FAG/Barden’s Mem. Supp. Mot. J. Agency R. at 11; Tor- 
rington’s Opp’n to Mot. J. Agency R. at 13; Def.’ s Partial Opp’ nto Mot. J. 
Agency R. at 8 
After a review of the record, this Court concludes that Commerce’s 
computer program improperly excluded the variable OTHEREVH from 
the total unit price calculation. Consequently, the Court remands to 
Commerce to correct the error in the VAT adjustment. 


B. NSK/RHP Ciarims 
. NSK/RHP’ s Sample Transactions 


In the Final Results, C ommerce collapse danumber of companies and 
created NSK/RHP See Final Results, 61 Fed. Reg. at 66,477. 

NSK/RHP claims that Commerce erroneously included in its U.S. 
sales database gratuitous transactions in which it gave small quantities 
of AFBs to potential U.S. customers. NSK/RHP argues that, in light of 
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the holding in NSK Ltd. v. United States, 115 F3d 965 (Fed. Cir. 1997), 
Commerce should be directed to exclude the samples distributed at no 
cost. NSK/RHP’s Mem. Supp. Mot. J. Agency R. at 3, 9-10. 
Commerce concedes it included sample transactions in its computa- 
tion of NSK/RHP’s U.S. sales. Commerce also concedes that, consistent 


P’s U.S. sales database those sample transactions for which NSK 
‘eived no consideration. Def.’s Partial Opp’n to Mots. J. Agency 
9 

Commerce is required to impose antidumping duties upon merchan- 
dise that “is being, or is likely to be, sold in the United States at less than 
its fair value.” 19 U.S.C. § 1673(1) (1988) (emphasis added). A sale re- 
quires both a transfer of ownership to an unrelated party’ and consid- 
eration. NSK, 115 F3d at 975. In other words, a transaction that 
involves no consideration is not a sale. Therefore, the distribution of 
product samples not supported by consideration falls outside the pur- 
view of 19 U.S.C. § 1673. 

Accordingly, the Court remands to Commerce to exclude from NSK 
RHP’s U.S. sales database those transactions that were not supported 
by consideration. 

2. Calculation of Constructed Value 
a. Sample Transactions 

NSK/RHP challenges Commerce’s calculation of CV profit. NSK, 
RHP argues that Commerce erred when it included in its home market 
sales figures transactions in which an affiliate gave sample bearings to 
NSK/RHP at no cost. NSK/RHP’s Mem. Supp. Mot. J. Agency R. at 10. 

Commerce concedes that it calculated dumping margins for NSK 
RHP on the basis of home market sales data that included sample trans- 
actions for which NSK/RHP reported a price of zero. Commerce agrees 
with NSK/RHP that a remand is necessary in order to exclude from 
NSK/RHP’s home market sales database these no-cost sample transac- 


tions. 


Pursuant to NSK, 115 F.3d at 975, transactions not supported by con- 
sideration do not constitute “sales” for purposes of antidumping regula- 
tions and, therefore, cannot be included in the CV calculation. 
Consequently, the Court remands to Commerce to recalculate NSK. 
RHP’s CV by excluding zero-priced sample transactions from NSK 
RHP’s home market sales database. 


b. Related-Party Sales Between Collapsed Companies 
In the Final Results, Commerce assumed that transactions between 
the companies that make up NSK/RHP were related-party sales. See Fi- 
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ts, 61 Fed. Reg. at 66,493. Commerce therefore performed its 
elated-party sales analysis and provided the following: 


ated-party sales that fail the arm’s-length test do give rise to the 
ssibil ty that certain elements of value, such as profit, may 
airly reflect an amount usually earned on salts of the merchan- 
We considered whether the amount for profit on these sales to 
ated — was reflective of an amount for profit usually experi- 
n sales of the merchandise. To do so, we compared profit on 
related parties that failed the arm ’s-length test to profit on 

to ipetete d parties. If the profit on sales to related parties 

d eeereees from the profit on sales to unrelated se we 
elated-party sales for the purpose of calculating profit 


at 66,493. 

ed above, Commerce acknowledges that it erroneously included 
‘iced sample distributions in the calculation of NSK/RHP’s CV. 
ywever, Commerce requests that, after it excludes from the CV cal- 
ilation transactions for which NSK/RHP received no consideration, it 
nitted to recalculate CV profit using its related-party tests for any 
ining transactions. If there are no related-party sales remaining, 
umerce asks that it be allowed to recalculate CV with profit informa- 
tion from NSK RHP’s sample data for the general class or kind of mer- 

chandise. Def.’s Partial Opp’ n to Mot. J. Agency R. at 12. 

NSK/RHP argues that Commerce erred in its CV calculation when it 

performed a related-party sales analysis on the sales between the col- 
= ie co mpanies and rejected profit data that NSK/RHP submitted. 
NSK/RHP asserts that, because Commerce collapsed the companies 
) one entity, the transactions between the companies were not sales, 
ither, intracompany transfers that should not be considered by 
Yommerce when calculating CV. Therefore, according to NSK/RHP 
re were no eSeeaneere? sales in this review and Commerce inap- 

‘opriately applied its related-party sales test and rejected NSK/RHP’s 

rofit data. NSK/RHP’s Mem. Supp. Mot. J. Agency R. at 3-6. 

T he issue presented by NSK/RHP is whether transfers of AFBs from 
one company to another with which it has been collapsed, should be 
deemed intracompany transfers and not sales; in other words, whether 
such transactions fall outside the jurisdiction of 19 U.S.C. § 1677 (1988) 
and antidumping law.’ 

Commerce collapses parties when it determines that the companies 
are so interrelated to each other that there is a possibility of price man- 
ipulation. See, e.g., Nihon Cement Co., Ltd. v. United States, 17 CIT 400 
425 (discussing criteria Commerce must consider to determine whether 
parties should be collapsed). However, Commerce’s collapsing of parties 


s that most, if not all, of the related a -tions were zero-price 
»m Commerce's CV profit calculations on reman don th 1e basis that transac 
vertheless NSK/RHP r aises this secc al argument for excluding 





U.S. COURT OF INTERNATIONAL TRADE 61 


does not preclude sales (i.e., transfer of ownership plus consideration) 
between the collapsed companies. See Asociacion Colombiana de Expor- 
tadores de Flores v. United States, 22 CIT , 6 F Supp. 2d 865, 


896 (1998) (companies may be collapsed even if sales between the col- 
lapsed companies were made at arm’s length). Commerce’s collapsing of 
parties and its CV calculation are separate. See Queen’s Flowers de 
Colombia v. United States, 21 CIT ___, _, 981 F. Supp. 617, 623 
1997). Therefore, NSK/RHP is incorrect in asserting that merely be- 


cause the companies were collapsed, there were no related-party sales. 

Transactions between collapsed parties may remain transfers be- 
tween different, although related companies; i.e., the transactions re- 
main inter-company related-party transfers, and do not become 
intra-company transfers. Consequently, when Commerce collapses re- 
lated companies to determine their dumping margin, they become a 
single entity only for that purpose. They do not cease to be related par- 
ties; on the contrary, that is the reason why Commerce collapsed them. 
It was, therefore, reasonable for Commerce to treat transactions be- 
tween companies that have been collapsed as related-party sales.° 

Accordingly, the Court holds that Commerce’s collapsing of parties 
does not preclude the treatment of transfers between the collapsed par- 
ties as related-party sales for the purpose of calculating antidumping 
margins. In fact, holding otherwise would defeat the purpose of collaps- 
ing related companies. Therefore, Commerce’s treatment of sales be- 
tween the collapsed companies as related-party sales was reasonable 
and in accordance with law. 

In computing CV, Commerce shall include “an amount for general ex- 
penses and profit equal to that usually reflected in sales of merchandise 
of the same general class or kind as the merchandise under consider- 
ation.” 19 U.S.C. § 1677b(e)(1)(B) (1988). Commerce is afforded consid- 
erable discretion in deciding whether to include related-party sales 
when calculating CV. Usinor Sacilor v. United States, 18 CIT 1155, 1158, 
872 F Supp. 1000, 1004 (1994). Commerce may exclude such sales un- 
less satisfied that the sales were made at arm’s length. 19 C.FR. 
§ 353.45(a) (1994). 

If related-party sales fail the arm’s-length test, Commerce applies the 
variance test to determine whether the profit from related-party sales is 
fairly reflective of profits from unrelated-party sales. INA Walzlager 
Schaeffler KG v. United States,21 CIT ___,__—s_—, 957 F. Supp. 251, 259 
(1997). The variance test thus involves a comparison of the sales figures 
at issue to those of unrelated-party transactions. A significant variance, 
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! directi on, means that the value or profit from the related-party 
irly reflective of profit earned on unrelated-party sales. 


is consistently sustained Commerce’s use of the arm’s 
in conjunction with the profit variance test to determine 
her to disregard related-party sales in its calculation of CV. See, e.g., 
s Co. v. United States, 21 CIT ss 973 ES upp. 164, 166 
If Commerce finds that reported transactions do not fairly dem- 
the value of the transactions being considered, Commerce may 
n sales of such or similar merchandise as best evidence available 
ulations. JNA, 21 CIT at _, 957 F. Supp. at 259-60. There- 
’ommerce’s practice as described in the Final Results is reason 
and in accordance with law. 
‘onsequently, except for remanding to Commerce to recalculate CV 
luding zero-priced sample transactions from NSK/RHP’s home 
tabase, the Court affirms Commerce’s CV methodology which 
uated transactions between the collapsed companies as related- 
sales. For any remaining unrelated-party sales, Commerce is to 
lata of sales of such or similar merchandise in calculating CV. 
RHP Aerospace’s Cost of Manufacturing and Constructed Value 
ISK/RHP asserts that, although Commerce verified the accuracy of 
HP Aerospace’s post-sale domestic inland freight and packing factors 
used them to calculate foreign market value (“FMV”), it erroneous- 
failed to reduce the cost of manufacturing (“COM”) and CV of RHP 
rospace by the freight expense. NSK, RHP argues that Commerce’s 
rror resulted in the “double- counting” of RHP’s post-sale domestic in- 
land fi mene costs in the COM and CV calculations. 
Commerce admits that it committed an error which resulted in 
double-counting of inland freight in RHP Aerospace’s COM and CV. 
nerce requests that the case be remanded for correction of this er- 
ror. Consequently, the Court remands to Commerce to reduce RHP 
’ *s COM and CV by the domestic freight factor to avoid double- 


CONCLUSION 

accordance with the foregoing opinion, this case is remanded to 
Commerce to: (1) recalculate Barden’s ; dumping margin without regard 
to the results of the below-cost sales test; (2) recalculate both Barden’s 
ind FAG’s dumping margins treating them as distinct entities; (3) cor- 
rect the clerical error in the VAT adjustment by including the “other 
revenue” variable in the home market unit price calculation for FAG 
Barden; (4) exclude transactions not supported by consideration from 
NSK/RHP’s USS. sales database; (5) exclude sample transfers for no con- 
sideration from NSK/RHP’s home market sales ne for the pur- 
poses of calculating CV profit; (6) recalculate CV for NSK/RHP by 
applying the arm’s-length and profit variance tests to related-party 
transactions involving consideration, if any, and using sales of such or 
similar merchandise for any remaining unrelated-party sales; and 
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(7) reduce RHP Aerospace’s COM and CV by post-sale domestic inland 


freight costs. Commerce’s determination is affirmed in all other re- 
spects. 


(Slip Op. 98-134) 
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OPINION 

POGUE, Judge: This matter is before the Court on the motion of Plain- 
tiff, Helmerich & Payne (“Plaintiff”), for judgment upon the agency re- 
cord pursuant to USCIT R. 56.2. Plaintiff challenges certain aspects of 
the U.S. Department of Commerce’s (“Commerce” or the “Depart- 
ment”) final results of the administrative review in Oil Country Tubular 
Goods From Japan, 62 Fed. Reg. 48,594 (Dep’t Commerce 1997) (final 
results admin. review) (“Final Results”). Defendant-Intervenor, U.S. 
Steel Group, A Unit of USX Corp. (“U.S. Steel”), opposes Plaintiff's mo- 
tion for judgment upon the agency record. 

This Court has jurisdiction pursuant to 28 U.S.C. § 1581(c) (1994) and 
19 U.S.C. § 1516a(b)(1)(B)(1994). 


BACKGROUND 

NKK Corporation (“NKK”), an unaffiliated Japanese manufacturer, 
sold certain oil country tubular goods (“OCTG”) to Mitsubishi Corpora- 
tion, a Japanese trading company. PR. Doc. No. 26, at 1. Mitsubishi Cor- 
poration sold the subject merchandise to MC Tubular Products, Inc., 
which, in turn, sold the merchandise to Plaintiff. Jd. Plaintiff entered 
the subject merchandise into a foreign trade zone (“FTZ”). Id. Subse- 
quently, on February 2, 1995, Commerce made a preliminary deter- 
mination that OCTG from Japan were being, or likely to be, sold in the 
United States at less than fair value. Oil Country Tubular Goods From 





60 Fed. Reg. 6,506 (Dep’t Commerce 1995)(prelim. det.). On Au- 
1995, af sales occurred, Commerce published an anti- 
/TG from Japan.* Oil Country Tubular Goods 
1,058 (Dep’t Commerce 1995) (antidumping 
Following the issuance of the Order, Plaintiff 
merchandise from the foreign trade zone and en 
ited States. PR. Doc. No. 51, at 1-2. Pursuant to the 
ured Plaintiff to deposit antidumping duties on the 

»upon entry 
2, 1996, Commerce published a notice of “Opportunity to 
istrative Review” of the Order for the 1995-96 review 
Duty sah r, Finding, or Sus- 
(Dep’t Commerce 1996) ( opp 
eind icated i that ifthe Department did 
receive “a request for a review of entries covered by [the] order,” 


ommerce would instruct the Customs Service to assess duties on those 
ate equal to the cash deposit of estimated antidump- 


AUl 


duties required on those entries at the time of entry . te 


iff requested that Commerce conduct an administrative review 
of “sales of merchandise imported by or withdrawn from a foreign trade 


zone by Helmerich & Payne during the reference period [August 11, 
1995 through July 31, 1996] produced by NKK Corporation of Japan.” 
PR. Doc. No. 2. On September 4, 1996, Plaintiff confirmed that the com- 
pany understood “a full review of sales made during the relevant period 


yy NKK” would result from Plaintiff's request for an administrative re- 


view. PR. Doc. No. 4. 
On September 19, 


1996, Commerce sent an antidumping question- 
naire to NKK stating the Department was “examining sales, entries or 
Pon coon as specified in the enclosed questionnaire, during the period 
August 1, 1995, through July 31, 1996.” PR. Doc. No. 8, at 1. Commerce 
ae that the company submit information allowing the Depart- 
ment to determine whether the subject merchandise is being, or likely to 
be, sold in the United States at less than its fair value. Specifically, the 
questionnaire instructed NKK to “[rJeport each U.S. sale of merchan- 
dise entered for consumption during the [period of review], except: 
1) for EP sales, if you do not know the entry dates, report each transac- 
tion involving merchandise shipped during the [review period] * * *.”? 
Id. at 58. Commerce warned NKK that if the company did not submit 


es W lesignated purchase price sal 
price sales. “Notwiths 
xport pric ( 
S.C.C.A.N. 3773 
nan EP situation 
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the relevant information, the Department may resort to facts available. 
ivan *. 

NKK responded to the questionnaire with a letter stating that the 
company did not sell or ship merchandise to the United States during 
the period of review (“POR”). PR. Doc. No. 26, at 1. NKK attached docu- 
ments demonstrating that the company’s sales of the subject merchan- 
dise to Mitsubishi Corporation occurred prior to the issuance of the 
Order. Id. at 2. The letter indicated, however, that NKK was aware of the 
fact that Helmerich & Payne had entered OCTG manufactured by NKK 
during the POR. Id. at 1. 

On November 4, 1996, Plaintiff submitted documentation demon- 
strating that each entry of its merchandise could be traced to the NKK 
sales. PR. Doc. No. 28, at 2. Plaintiff offered two alternative dates as the 
“date of sale”: the date of NKK’s invoice to Mitsubishi Corporation or 
the date of the purchase agreement between Helmerich & Payne and 
MC Tubular. /d. at 2-3. Both of these dates occurred prior to the date of 
the Order. Jd. at 3. Plaintiff maintained that because the date of sale on 
the subject merchandise took place prior to the effective date of the Or- 
der, the merchandise was not subject to the assessment of antidumping 
duties. Id. 

On December 5, 1996, Commerce sent a letter to NKK stating that the 
company’s letter “did not respond to most of the Department’s ques- 
tionnaire.” PR. Doc. No. 39. The Department noted that “entries of sub- 
ject merchandise produced by NKK are subject to the first 
administrative review of this order.” Jd. Commerce requested that NKK 
“respond in full” by December 19, 1996 or the Department would use 
facts available. Id. 

On December 16, 1996, Plaintiffreiterated its position that the date of 
sale was the only determination that Commerce needed to make as the 
subject sales occurred prior to the effective date of the Order. PR. Doc. 
No. 40. Plaintiff maintained that NKK’s response of October 30, 1996 
and its submission of November 4, 1996 “provide sufficient information 
to establish the date of sale for the subject merchandise as prior to the 
effective date of the order.” Jd. 

On May 12, 1997, Commerce issued its preliminary results for the 
first administrative review of the present proceeding. Oil Country Tu- 
bular Goods From Japan, 62 Fed. Reg. 25,889 (Dep’t Commerce 
1997)(notice partial rescission antidumping duty admin. review and 
prelim. results antidumping admin. review). Commerce applied facts 
available because NKK did not submit a complete response to the De- 
partment’s questionnaire. Commerce explained, “[i]nformation on the 
record * * * indicates that there were entries during the POR of subject 
merchandise produced by NKK * * * [T]hese entries are subject to re- 
view, regardless of NKK’s assertions regarding sale and shipment 





TIN AND DECISIONS, VOI 


25,890. Commerce found a 44.20 percent margin 


for 
16, 1997, Commerce reiterated its 
2 Fed. Reg. at 48,594 


DISCUSSION 


UsE OF Facts AVAILABLE 
imping duty statute mandates that Commerce use facts 


9] 


ivailable where, among other reasons, an interested party 
ds information that has been requested by [Commerce].” 19 
2)(A)(1994). Once Commerce has determined to use 
, section 1677e(b) permits an adverse inference if the De- 
that the “party has failed to cooperate by not acting to 
ability to comply with a request for information.” 19 U.S.C. 
. Such an adverse inference may permit reliance on informa- 
derived from the petition, the final determination, a previous re- 
other information placed on the record. Id. 
1t case law requires that Commerce must “fairly request” 
to resorting to any secondary information.* See Koyo Sei 
d States, 92 F3d 1162, 1165 (Fed. Cir. 1996). Once Com- 
merce has done so, it possesses the “discretion to determine whether a 


it has complied with an information request.” Daido Corp. v. 
T 853, 861, 893 F Sup PP. 43 49-50 (1995) (citing S. 
249, 96th C ong., lst Sess. at 98 (19 -H. R. Rep. No. 317, 96th 

lst Sess. 77 (1979)). 

In the questionnaire sent to NKK on September 19, 1996, Commerce 
requested that the company submit information allowing the Depart- 
ment to determine whether the subject merchandise is being, or likely to 
be, sold in the United States at less than its fair value. Commerce re- 
quested that NKK respond to 


sections A (General Information), B (Sales in the Home Market or 
1 Third Country), and C (Sales to the United States). If after ex- 
amining sections A and C of the questionnaire you conclude that 
your company and its affiliates did not have any U.S. sales or ship- 
ments during the [POR], please submit a statement to that effect, 
lowing the data submission requirements specified in the gener- 
et instr uctions 


PR. Doc. No. 8, at 1. Commerce warned NKK that if the company did not 
submit the relevant information the Department “may proceed on the 
basis of facts available.” Jd. Furthermore, on December 5, 1996, Com- 
merce sent a second request for information to NKK, indicating that the 


1 NKK an antidumping margin of 44.20 percent, wi 
r kind of merchandise from the same country from this or 
at 48,596 
s cited refer to the best information ava le (“BLA”) terminology under the 
tidumping statute. However, the BIA stand cited applies in this case e H.R Do m No 
: tating that if an interested party does not provide necessary information the Depart 
tion on the basis of the “facts available 
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documents submitted by the company regarding sales entered during 
the POR were insufficient. The letter explained: 


Based on information on the record of this review, it appears that 
entries of the subject merchandise produced by NKK are subject to 
the first administrative review of this order. Consequently, NKK 
should respond in full to the Department’s September 19, 1996, 
questionnaire. Failure to submit such a response by COB December 
19, 1996, may result in the Department’s use of facts available. 


PR. Doc. No. 39, at 1. 


Commerce’s original questionnaire c lear ly requested that NKK sub- 
mit information regarding the company’s sales of the subject merchan- 
dise in order for the Department to determine whether the OCTG were 
sold in the United States at prices below normal value.° Commerce’s sec- 
ond letter on December 5, 1996 reiterated this request. NKK nonethe- 
less failed to provide the Department with the sales information 
regarding the OCTG subject to the Order. Therefore, the Department 
appropriately resorted to the use of facts available, pursuant to section 
1677e(a)(2)(A). See 19 U.S.C. § 1677e(a)(2)(A). Furthermore, Com- 
merce had the discretion to rely on adverse facts available from the origi- 
nal petition because NKK did not cooperate by failing twice to complete 
the questionnaire. Final Results, 62 Fed. Reg. at 25,890.° 


Il. ANTIDUMPING STATUTE 


Plaintiff argues that Commerce unlawfully included in its adminis- 
trative review sales of OCTG made prior to the i issuance of the Order. 
Pl.’s Mem Sup. Mot. J. Agency R. at 6-7 (“Pl.’s Brief”). Plaintiff main- 
tains that Commerce cannot use sales of OCTG that aun prior to 
the POR to calculate the dumping margin. /d. Further, Plaintiff argues 
that because Commerce cannot use sales outside the review period to 
calculate a dumping margin, the Department cannot assess duties on 
the entries linked to those sales. Jd. Plaintiff claims that Commerce’s 
approach in this case is inconsistent with the antidumping statute, 
court precedent, and past administrative practice. Jd. at 12. 

Plaintiff argues that the antidumping statute’s “focus * * * on sales,” 
prevents Commerce from using sales outside the POR in the calculation 
of an antidumping margin. /d. at 15. In support of this argument, Plain- 


? Specifically, section B 1 
ket, includin 
dise. PR. Doc. No. 8, at 27 
©The Court recognizes that 
manufactu not Plaintiff, the in 
that Commerce has the discretion 
cooperative unrelated company. S¢ 
slip op. 98-33, at 44-49 5 h 
porter of record unrelated to uncooperative flower proc 
, Slip op. 98-42 18-19 (April 7, 1998)(1 
information hi a ueste expor' I rter 
While the “facts availe : rd u the post UR AA statute 
change the outcome of this case. Pl: does not claim that it was 
and that therefore Commerce erred in adopt . 
that Commerce imposed an unreasonable bur 
quested info tion. See 19 U.S.C. § 1677mic)(1 
submit the information. NKK simply did not cc 
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tiff cites section 1673 which states that antidumping duties are imposed 


when “foreign merchandise is being, or is likely to be, sold in the United 
States at less than its fair value . ld. (citing. 19. US.C 
§ 1673(1)(1994)) (emphasis in original). Plaintiff emphasizes that the 
statute requires Commerce to examine the “price at which the subject 
merchandise is first sold” in order to determine the antidumping duty 
for entries made during the period of review. Pl.’s Brief at 15 (citing 19 
U.S.C. § 1677a 

Commerce responds that the antidumping statute is silent with re- 
spect to how dumping margins are to be calculated. Def.’s Mem. Opp’n 
Pl.’s Mot. J. Agency R. at 11 (“Def.’s Brief”). Commerce maintains, how- 
ever, that the statute requires the Department to calculate and assess 
antidumping duties on all entries of subject merchandise covered by a 
particular review period. Jd. at 16. Commerce points to the language in 


the statute providing that in an administrative review the Department 
“shall determine—(i) the normal value and export price (or constructed 
export price) of each entry of the subject merchandise, and (ii) the dump- 
ing margin for each such entry.” Id. at 15 (citing 19 U.S.C. § 1675 
a)(2)(A)) (emphasis in original). Commerce further stresses that sec- 
tion 1675 (a)(2)(C) mandates the dumping margin determination “shall 
be the basis for the assessment of * * * antidumping duties on entries of 
merchandise covered by the determination.” Def.’s Brief at 15 (citing 19 
U.S.C. § 1675 (a)(2)(c)) (emphasis in original). Therefore, Commerce 
claims the Court should defer to the Department’s practice of calculat- 
ing margins using all sales linked to entries made during the period of 
review. Def.’s Brief at 11. 

Defendant-Intervenor U.S. Steel adds that this court has approved 
Commerce’s interpretation regarding calculation of antidumping du- 
ties on all entries. See Mem. Def.-Intervenor Opp’n Mot. J. Agency R. at 
13 (“U.S. Steel Brief”) (citing e.g., FAG Kugelfischer Georg Schafer v. 
United States, 86 F.3d 1179, 1179 (Fed. Cir. 1996) (stating that 19 U.S.C. 
§ 1675(a)(2) requires “Commerce in [an] administrative review to de- 
termine dumping margins and duties for entries during review peri- 
od”)). 

While the statute mandates that Commerce use sales to calculate the 
antidumping margin, the statute is silent with respect to when those 
sales must occur. Section 1675 requires Commerce to “determine * 
the normal value and export price * * * of each entry, and * * * the 
dumping margin for each such entry”). 19 U.S.C. § 1675(a)(2)(A). The 
statute instructs Commerce to use sales in order to determine the export 
price needed to calculate the dumping margin. See 19 U.S.C. § 1677a(a) 
(“The term ‘export price’ means the price at which the subject merchan- 
dise is first sold * * *.”). However, the statute does not limit Commerce 
to using sales within a specified period in determining the export price. 

Therefore, because the statute is silent with respect to the universe of 
sales to be used in calculating dumping margins, the Court must defer to 
Commerce’s interpretation of the statute as long as the interpretation is 
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reasonable. See Koyo Seiko Co. v. United States, 36 F.3d 1565, 
Cir. 1994). 


ITI. COURT PRECEDEN1 

Plaintiff argues that Commerce’s inclusion of sales made prior to the 
Order in its margin calculation is contrary to the precedent of this court. 
P].’s Brief at 12. More specifically, Plaintiff asserts that the holding in 
General Elec. Co. v. United States, 17 CIT 268 (1993), compels Com- 
merce, to “exclude for margin calculation and duty assessment purposes 
sales of merchandise outside the period covered by an administrative re- 
view.” Pl.’s Brief at 6. 

Plaintiff misinterprets the holding of General Electric. The adminis- 
trative proceeding under review in General Electric, unlike this case, in- 
volved an “enormous number of transactions” and “reviews were 
requested” for over sixty foreign producers and exporters. Antifriction 
Bearings (Other Than Tapered Roller Bearings) and Parts Thereof 
From the Federal Republic of Germany, 56 Fed. Reg. 31,692, 31,692 
(Dep’t Commerce 1991) (final results antidumping duty admin. rev.). In 
order to accommodate the enormous amount of data, Commerce ex- 
amined sales during the POR rather than entries for margin calculation 
purposes. Commerce explained: 


Since units entered and units sold are almost identical in purchase 
price situations, we can collect a close approximation of the total 
dumping duty liability by calculating importer-specific per-unit 
amounts for sales during the period of review and applying those 


wae mounts to entries during the period. 
~ at 31,701. 
ae General Electric court noted, Commerce concluded that the 

ja eee methodology in that case would not significantly distort the 
results. 17 CIT at 271. Because Commerce assessed duties on entries by 
examining sales during the POR, the General Electric court required 
Commerce to maintain consistency in its approach by calculating dump- 
ing margins using only sales within the POR. Id. In this case, Commerce 
did not face the same enormous transaction figures and did not utilizea 
sales-based approach. Rather, the Department requested that NKK re- 
port each “sale of merchandise cad for consumption during the 
POR.” PR. Doc. No. 8, at 58 (emphasis added). Therefore, the exclusion 
of sales outside the POR in General Electric is inapplicable to this case. 

Furthermore, while the General Electric court held that sales outside 
the POR should be excluded for calculating margins, the court noted 
that duties would still be assessed on entries made during the POR. 17 
CIT at 272 

Asa corollary to its first argument, Plaintiff argues that if Commerce 
cannot use sales outside the POR to calculate a dumping margin, then 
the Department cannot assess duties on the entries made during the re- 
view period because Commerce cannot measure those duties. Pl.’s Brief 
at 14. Plaintiff cites Torrington Co. v. United States, 82 F.3d 1039 (Fed. 
Cir. 1996)(citations omitted), to support its position. 
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In Torrington, the court held that dumping duties could not be as- 
sessed on bearings which were imported into the United States and sub- 
sequently exported without any sale in the United States. Id. at 1047 

itiff notes the Torrington court reasoned that because no U.S. price 
ld be determined for such shipments, no dumping margin could be 
calculated and, thus, no antidumping duties could be assessed. Pl.’s 
14. Applying its interpretation of General Electric to the reason- 
rrington, Plaintiff asserts that because all sales of the subject 
1 prior to the POR, Commerce cannot calculate a dump- 
, and therefore, cannot assess antidumping duties upon the 

Ac Id 
to Plaintiff's assertion, the application of General Electric to 
n is misplaced. As discussed above, General Electric does not 
apply to this case. Furthermore, Torrington does not support Plaintiff's 
In Torrington, the merchandise entered during the re- 
view was “neither sold in the United States nor likely to be sold in the 
1d States.” 82 F3d at 1047. Therefore, the U.S. price needed to cal- 
the dumping margin as required by section 1675(a)(2) did not ex- 
See 19 U.S.C. § 1675(a)(2). In contrast, in this case, the subject 
merchandise was sold in the United States. Accordingly, an export price 
formerly U.S. price) necessary for calculating the dumping margin did 


position either 


1997), to buttress its readings of General Electric and Torrington. 


’s Brief at 15. The court in NSK held that free samples of antifriction 
bearings did not constitute “sales” and therefore, should not have been 


is 
t 


ncluded in calculating U.S. price. 115 F.3d at 975. Plaintiff claims that 
the NSK court excluded the samples from the calculation of U.S. price 
because no sales took place. Plaintiff argues this case is similar to NSK 
because no sales took place here during the POR. Thus, Commerce had 
no sale upon which to calculate the dumping margin. Pl.’s Brief at 15. 
Plaintiff's reliance on NSK is misplaced as that case is inapposite. 

The NSK court did not discuss whether Commerce should calculate 
and assess duties only upon sales within the POR. In NSK as in Torring- 
ton, the question presented was whether the transactions at issue 
constituted sales. In contrast, in this case, the issue presented does not 
concern whether sales existed, but rather whether those sales should be 
included in calculating a dumping margin. 

In sum, the precedents cited by Plaintiff fail to demonstrate that 
Commerce’s use of sales prior to the POR to assess margins on entries 
during the POR is unreasonable under existing law. 


IV. ADMINISTRATIVE PRACTICE 
Plaintiff further contends that Commerce’s determination is incon- 
sistent with past administrative practice. P1.’s Brief at 12. Specifically, 
Plaintiff cites Portable Electric Typewriters From Japan, 56 Fed. Reg. 
56,393 (Dep’t Commerce 1991) (final results admin. review)(“Portable 
Electric”), to support this argument. In Portable Electric, Commerce 
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“reviewled] only those transactions with dates of sale falling within the 
period of review.” Pl.’s Brief at 15-16. 

Commerce responds the Department’s usual practice in export price 
situations is to review and assess duties on entries within the POR, re- 
gardless of whether the sales occurred prior to the review period. Def.’s 
Brief at 20 (citing High Tenacity Rayon Filament Yarn From Germany, 
61 Fed. Reg. 51,421, 51,422 (Dep’t Commerce 1996) (final results 
admin. review)(“High Tenacity” )(including sale made prior to the POR 
in the determination because the sale was not reviewed in the previous 
administrative review); Ferrosilicon From Brazil, 62 Fed. Reg. 43,504, 
13,510 (Dep’t Commerce 1997) (notice final results admin. review) (in- 
cluding sales made prior to the POR in margin calculation because mer- 
chandise was entered during the review period)); see also U.S. Steel 
Brief at 16-17 (citing Silicon Metal From Argentina, 58 Fed. Reg. 
65,336, 65,344 (Dep’t Commerce 1993) (final results admin. review) (in- 
cluding sales made prior to the POR in analysis because subject mer- 
chandise was entered during the POR and noting that whenever the 
data permits, the Department conducts a review based on entries of the 
subject merchandise)). 

To further clarify the Department’s entry-based approach in export 


rice cases, Commerce differentiates export price situations from cer- 
ain CEP situations where the Department adheres to a sales-based ap- 
proach for margin calculation. Commerce argues that CEP situations 
differ from export price situations “because * * * the delay between im- 


portation and resale to an unaffiliated customer means that merchan- 
dise entered during the review period often is different from the 
merchandise sold during that period.” Def.’s Brief at 22; see e.g., 
preamble to Antidumping Duties; Countervailing Duties; Final Rule, 
62 Fed. Reg. 27,296, 27,314 (Dep’t Commerce 1997)). Therefore, 
“(blecause of the inability to tie entries to sales,” Commerce uses only 
sales within the POR to calculate dumping duties. Jd. However, Com- 
merce explains, “[w]here a respondent can tie its entries to its sales, we 
potentially can trace each entry of subject merchandise made during a 
review period to the particular sale * * * of that same merchandise * * 
and we conduct the review on that basis.” Jd. 

Commerce acknowledges that in Portable Electric the Department 
used a sales-based approach. The Department claims, however, that 
Portable Electric “did not reflect an abandonment of [Commerce’s] gen- 
eral practice” of examining entries. Def.’s Brief at 25. In fact, in Portable 
Electric, Commerce explained that “(t]he Department’s reconsidera- 
tion of this issue in this proceeding is not indicative of the adoption by 
the Department of a sales-based approach or the rejection of an entry- 
based approach with respect to purchase price sales.” Def.’s Brief at 
25-26 (citing Portable Electric, 56 Fed. Reg. at 56,397). 

In addition, Commerce stresses that the Department was not re- 
quired to follow a sales-based approach because Commerce regulations 
allow for flexibility in calculating the dumping margin. See Def.’s Brief 





idministrative review 
entries, exports, or sales 
61 Fed. Re 2. 46,763, 46,765 
n. review) (“[T]he Depart- 

‘entries or sales’”) 
; approach is reasonable. First, 
and practice of calculating and as- 
of when the sales took place.‘ See 
103, 680 F Supp. 1327, 13842 
administrative practice 
fastatute). Inthe cases cited 
nmerce used sales outside the POR to 
1eS V a the POR. The Department 
at the inclusion of sales linked 
he Dey eee eran on oe 
58 Fed. Reg. at 65,344 
requesting companies to report all sales entered during the 
‘chase price situations “has been [the Department’s] long- 
aratiien? : High-Tenacity, 61 Fed. Reg. at 51,422 (noting that 
rce “normally — es that duties be assessed on merchandise 
‘ing during a particular review period”); Ferrosilicon From Brazil, 
62 Fed. Reg. at 43,510 “Tt has been the Department's practice to calcu- 
t daar margins for export price sales based on sales entered dur- 
g the POR 

F urthermore, the fact that Plaintiff can point to Portable Electric, an 
where Commerce reviewed only those sales occurring 
» POR, does not discredit Commerce’s entry-based approach. 
Hlectri¢ mmerce expressly stated that the review of sales 
or thi in entries did not establish a general pattern.° Portable Elec- 


1. Reg. at 56,397. The review of sales was “for purposes of this 


n 
atid 


the 1988-89 and 1989-90 review periods.’ 


ndates that Commerce assess anti- 

dise covered by the determina- 

C) (emphasis added). Because 

Commerce must assess duties upon all entries made after the issuance 
of an antidumping order, the entry-based approach ensures that entries 
covered by the determination do not esc ape duty assessment. As Com- 
erce noted in Silicon Metal From Argentina, if the De »partment did not 
require that companies report ae ales which entered the United States 
during the POR, Commerce would “never analyze these sales for assess- 


involved occt 
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ment purposes therefore, whenever the data permit, we conduct a 
review based on entries of the subject merchandise.” 58 Fed. Reg. at 
65,344. 

Moreover, Commerce’s practice allows the Department to link entries 
during the POR to relevant sales in all possible cases. Such a practice is 
reasonable because it results in a more accurate measure of dumping 
margins. Otherwise, the margins could be distorted by including irrele- 
vant sales that occur within the POR.’ See, e.g., Rhone Poulenc, Inc. t 
United States, 899 F.2d 1185, 1191 (Fed. Cir. 1990) (noting the impor- 
tance of ensuring accurate acticanngire margins); Federal-Mogul Corp. 
v. United States, 18 CIT 1168, 1172, 872 F Supp. 1011, 1014 (1994) (em- 
phasizing that “fair and accurate determinations are fundamental to 
the proper administration of our dumping laws” 

Finally, as Commerce explained in High Tenacity, maintaining an 
entry-based methodology, regardless of whether the sales occurre¢ d prior 
to the POR, is reasonable because it promotes the objective of offering 
clarity and predictability to the antidumping law. See 61 Fed. Reg. at 
01,422 

In this case, there is no indication that the Plaintiff's situation de- 
viated from other situations where Commerce has used sales outside the 
POR to calculate and assess duties on entries made within the POR. 
Therefore, Commerce’s decision to calculate and assess duties based on 
entries in this case is reasonable and in accordance with law.'® 


V. ABSURD RESULTS 

Plaintiff further contends that Commerce’s focus on entries, without 
regard to date of sale, would lead to “absurd” results. Pl.’s Brief at 16. 
Plaintiff claims such a practice permits the assessment of antidumping 
duties upon goods which have been in a foreign trade zone “5, 10, or 20 
years prior to the issuance of an antidumping order.” Pl.’s Brief at 17. 
According to Plaintiff, this undermines the purpose of an FTZ by “ex- 

tending] the application of the antidumping duty determinations ret- 
roactively in an indefinite manner, thus, reaching sales of merchandise 
which have never been examined and which may have been sold under 
completely different market conditions than those which led to the is- 
suance of the antidumping duty order.” Id. 

Commerce responds that the result in this case is not absurd because 
the antidumping statute provides for assessment of duties upon all en- 
tries regardless of whether they have been in an FTZ or elsewhere. 
Def.’s Brief at 27. U.S. Steel adds that failing to assess duties upon goods 
entered from an FTZ would undermine the antidumping laws because it 


CE P situations where Commerce 
s, Commerce cannot cz ianel ate ma 
ck h of ci alculatir 


se Commerce cannot use sales outside the POR to calculate antidumping 
as a threshold issue in determining antidumping duties. Pl.’s Brief 
is upheld Comme s policy of assessing duties on entries during the POR, regardless of when 
‘ommerce dic r not ‘aad to make a determination as to the date of sale 
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would allow foreign producers to stockpile merchandise in the FTZ as a 
hedge against the subsequent imposition of an antidumping order. U.S. 
Steel Brief at 26. 

First, merchandise admitted into a foreign trade zone is exempt from 
an antidumping order or administrative review while it is in the zone; 
however, the exemption expires upon entry into the U.S. customs terri- 
tory. Timken Co. v. United States, 18 CIT 897, 904, 865 F. Supp. 850, 856 

1994). Foreign trade zone regulations mandate that FTZs “shall not be 
used to circumvent antidumping and countervailing duty actions.” 15 
C.ER. § 400.33(b)(1). Accordingly, Commerce cannot make an exception 
for goods subject to an antidumping duty order once they have entered 
the customs territory of the United States, but is required to include the 
merchandise in an administrative review. Timken Co. v. United States, 
18 CIT 942, 950, 865 F Supp 881, 888 (1994). 

Second, Plaintiff's fear of a retroactive extension of the antidumping 
duty laws to non-contemporaneous sales is baseless. Section 
1675(a)(2)(A) requires Commerce to determine the dumping margin by 
comparing the normal value and the export price. 19 U.S.C. 
§ 1675(a)(2)(A). “The normal value of the subject merchandise shall be 
the price at a time reasonably corresponding to the time of the sale 
used to determine the export price * * * and normal value.” 19 U.S.C. 
§ 1677b (a)(1)(A) (emphasis added). Because the statute dictates that 
the calculation of normal value corresponds to the time of the sale, the 
dumping margin will always be contemporaneous with the home mar- 
ket conditions at the time of sale, thus avoiding assessment of any “ret- 


roactive” dumping margin. Therefore, the assessment of duties upon 
entries that previously have been in an FTZ or elsewhere does not lead 
to absurd results. 


CONCLUSION 
For the reasons stated above, Commerce’s determination in Oil Coun- 
try Tubular Goods From Japan, 62 Fed. Reg. 48,594 (Dep’t Commerce 
1997)(final results admin. review) is affirmed in all respects. 
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